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United States Court of Appeals fori the 
District of Columbia | 

—— i 

a District Court of the United States for the I 

District of Columbia ! 

In Equity No. 58611 i 

Peter A. Drury, III, Andrew S. Drury, and Charges W. 
Waring, Jr., infants by their next friend, Charles W. 
Waring, Plaintiffs, I 

vs. I 

The Palais Royal Inc., a corporation, Mrs. Daisy fi. Cal¬ 
houn, Executrix of the Will of Andrew Simonds, De¬ 
ceased, and Margaret S. Waring, John B. Colpoys, 
U. S. Marshal in and for the District of Columbia, and 
C. G. Sloane & Company, Inc., a Corporation, Defen¬ 
dants, 

I 

United States of America, i 

District of Columbia, ss: \ 

BE IT REMEBEBED, That in the District Court oi the 
United States for the District of Columbia,! at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— j 

j 

1 Bill of Complaint for Injunction, <&c. : 

Filed April 15 1935 

In the Supreme Court of the District of Columbia 
Holding an Equity Court I 

Equity No. 58611 I 

Peter A. Drury, HI, Andrew S. Drury, and Charges W. 
Waring, Jr., infants by their next friend, Charles W. 
Waring, Plaintiffs, I 

vs. 

The Palais Royal Inc., a corporation, Mrs. Daisy B. Cal¬ 
houn, Executrix of the Will of Andrew Simonds, De¬ 
ceased, and Margaret S. Waring, John B. Colpoys, 
U. S. Marshal in and for the District of Columbia, and 
C. G. Sloane & Company, Inc., a Corporation, Z>e/ew- 
dants, j 

I 

To the Honorable Justices of the Supreme Court I of the 

District of Columbia, holding an Equity Court; 


j 

i 

i 

I 
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Your plaintiffs, Peter A. Drury m, Andrew S. Drury, 
and Charles W. Waring, Jr., by and through their next 
friend, Charles W. Waring, respectfully represent as fol¬ 
lows : 

1. That Charles W. Waring, the next friend of the in¬ 
fants hereinafter described, is residing in the District of 
Columbia and is a citizen of the United States; that Peter 
A. Drury, III, was bom on July 25, 1921; that Andrew S. 
Dmry was born on April 30, 19^, and Charles W. Waring, ^ 
Jr., was bom on October 21, 1929; that these three infants 
are residing with the said Charles W. Waring at 2938—28th 
Street, Northwest, in the City of Washington, District of 
Columbia. 

2. That the defendant The Palais Royal, Inc., a corpor¬ 
ation organized and existing under the laws of the State of 
Delaware, and doing business in the District of Columbia, 

is sued as the judgment creditor of the defendant 
2 Daisy B. Calhoun and as the party issuing the writ 
of Fieri Facias under which the personal property 
hereinafter described was seized. 

3. That the defendant Mrs. Daisy B. Calhoun is named 
as the judgment debtor against whom the writ of Fieri 
Facias was directed, and is also named as the Executrix 
of the will of Andrew Simonds and is named as the party 
holding a life estate in said personal property; and that she 
now resides in the District of Cooumbia and is a citizen of 
the United States. 

4. That the defendant Margaret S. Waring is the mother 
of said infant plaintiffs and is named as a nominal defen¬ 
dant, and is residing in the District of Columbia and is a 
citizen of the United States. 

5. That the defendant John B. Colpoys, U. S. Marshal 
in and for the District of Columbia, is named as official de¬ 
fendant and as the party who is about to sell or order to be 
sold the personal property hereinafter more fully described. 
That said John B. Colpoys is a resident of the District of 
Columbia and is a citizen of the United States. 

6. That the defendant C. G. Sloan & Company, Inc., a 
corporation doing business in the District of Columbia, is 
named as the auctioneer about to sell at auction the personal 
property hereinafter more fuUy described. 
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I 

7. That Andrew Simonds, late of Charleston County, 
South Carolina, departed this life in November of 1905 
leaving surviving him his widow, who is now named as a 
defendant herein, Daisy B. Calhoun; that the said Andrew 
Simonds also left surviving him one child, Margaret S. 
Waring, who is named as nominal defendant in this cause. 

8. That after the death of the said Andrew Simonds, ttere 
was offered and received for probate, on the 29th of Decem¬ 
ber, 1905, the will of said Andrew Simonds, which 

3 provided in substance that all the estate of said An¬ 
drew Simonds, both real and personal, was to| be¬ 
come the property of the defendant Daisy B. Calhouni for 
and during her natural life; and upon her death, if thq de¬ 
fendant Margaret S. Waring was still alive, then the prop¬ 
erty was to become hers; but if the said Margaret S. War¬ 
ing predeceased the said Daisy B. Calhoun, then the said 
property, upon the death of Daisy B. Calhoun, was to be¬ 
come the property of the children of the said Margaret S. 
Waring. That under the terms of said will, the said Daisy 
B. Calhoun was nominated the Executrix of said estate,! and 
she duly qualified as such. i 

9. That at the time of the death of the said Andrew Si¬ 
monds, he was the owner of certain real estate and certain 
personal property, including furniture which is listed in 
Exhibit A, attached hereto and prayed to be read as a jpart 
hereof; that said furniture was located in the Villa Mag- 
herita, in Charleston, South Carolina. 

10. That after the death of the said Andrew Simonds; and 
after the qualification of the said Daisy B. Calhoun as | Ex¬ 
ecutrix of his estate, the said Daisy B. Calhoun removed^this 
furniture to Princeton, New Jersey, where it remained for 
some time. That thereafter, some of said personal prop¬ 
erty was removed to the City of Washington, District of 
Columbia, and a portion of said property was moved from 
Princeton, New Jersey, to Rhossdhu Castle, which is lo¬ 
cated in Montgomery County, in the State of Maryland; that 
the property which was brought to Washington, D. C.,|Was 
also later moved to the said Rossdhu Castle; that tl|.ere- 
after, during the year 1934, the said property was movsd to 
the premises 1740 New Hampshire Avenue, Northwest, in 
the City of Washington, District of Columbia. 
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11. That prior to the time of the removal of said furni¬ 
ture to the premises 1740 New Hampshire Avenue, as afore¬ 
said, there were born to the defendant Margaret S. 

4 Waring three children, the first, Peter A. Drury III, 
being bom on July 25, 1921; the second, Andrew S. 

Drury, being bora on April 30, 1923; and the third child, 
being born of the marriage between the defendant Margaret 
S. Waring and Charles W. Waring, was bora on October 
21, 1929, and was named Charles W. Waring, Jr. 

12. Prior to November of 1934, the defendant The Palais 
Royal Inc., a corporation, sold certain merchandise to the 
defendant Daisy B. Calhoun and as a result of said charges 
incurred and the failure on the part of said Daisy B. Cal¬ 
houn to pay the same, the said defendant corporation insti¬ 
tuted suit in the Municipal Court of the District of Colum¬ 
bia, said suit being known as Law Number A-10, 505; that 
thereafter on to-wit January 31, 1935, the said defendant 
corporation recovered a judgment against the said Daisy 
B. Calhoun; that thereafter the said defendant corporation 
caused a writ of Fieri Facias to be issued out of said cause 
directing the United States Marshal to seize the personal 
property of the defendant Daisy B. Calhoun to satisfy the 
judgment of the plaintitf The Palais Royal Inc., a corpora¬ 
tion. 

13. That the said defendant John B. Colpoys, United 
States Marshal in and for the District of Columbia, bv and 
through his duly authorized Deputy did seize, among other 
things, the property set forth in exhibit A which had been 
a portion of the estate of Andrew Simonds, as hereinbefore 
set forth; that the said United States Marshal has adver¬ 
tised that he will sell said property on the 17th day of April, 
1935, at ten o’clock A. M. at public auction to the highest 
bidder for cash. 

14. That the said United States Marshal has appointed 
the defendant C. G. Sloan & Company, Inc., a corporation, 
as auctioneer to auction said property. 

15. That the infant children of Margaret S. Waring have 
an interest in said property, and they are advised 

5 through their next friend that they are entitled to 
have their rights protected, and that the sale as con¬ 
templated will destroy the possibility of their coming into 
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possession of said property under the said will of Andrew 
Simonds. ; 

16. That they have no plain, adequate or complete remedy 
at law^. I 

WHEREFORE, the premises considered, your plaii^tiffs 
pray: i 

1. That subpoenas be issued out of this Honorable Court 

requiring the defendants and each of them to appear herein 
and answer the exigencies of this Bill of Complaint. I 

2. That a rule issue out of this Honorable Court requir¬ 

ing the defendants John B. Colpoys, United States Marshal 
in and for the District of Columbia, C. Gr. Sloan & Company, 
Inc., a corporation, and The Palais Royal Inc., a corpora¬ 
tion, to appear on a day certain and show cause if any Ithey 
have why they should not be enjoined pendente lite from 
olfering the said personal property set forth in Exhibit A 
in the Bill of Complaint from sale at public auction op the 
17th day of April, 1935, or thereafter, until the final deter¬ 
mination of this cause. I 

3. That upon a final hearing hereof this Court pelrma- 
nently enjoin said defendants from offering said personal 
property for sale. 

4. That upon a final hearing hereof, this Honorable Court 
declare the interests of these infant plaintiffs in said prop¬ 
erty and appoint a trustee or guardian of said property to 
protect the same subject to the interests as set out ini said 
will of Andrew Simonds. 

5. That upon a final hearing hereof, this Court ordei: the 
United States Marshal to reliease said property into the 
custody of such trustee or guardian so appointed byl this 

Court. I 

6 6. That this Honorable Court grant such other and 

further relief to the plaintiffs as to the Court s0ems 
just and proper. 

CHARLES W. WARING | 
Next of Friend of Infant \ 
Plaintiffs, \ 

Affidavit | 

District of Columbia, ss: 

Charles W. Waring being first duly sworn on oatli de¬ 
poses and says that he is the next friend of the infant plain- 
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tiffs in the above cause and that he has read the foregoing 
Bill of Complaint by him subscribed and that those matters 
and things set forth as facts, are true and those things 
stated upon information and belief he believes to be true. 

CHAELES W. WAEING 

Subscribed and sworn to before me this 15th day of April, 
1935. 

FRANK E. CUNNINGHAM, 
Clerk, 

By C E STEWART, JR 
Ass^t Clerk 

JOSEPH RAFFERTY 
MARK P FRIEDLANDER 
ROBERT I SILVERMAN. 

Attorneys for Plaintiffs. 


Exhibit ^'A’\ 


10-Upholstered Dining Chairs 
(8-Side and Arm 2) 

Hall Clock, on Stairs 
2-Domestic Runners 
Hamadan Rug 9x4 
Shirvan Rug 
2-Inlaid Side Chairs lot 
Library Table (Legs off) 
2-Side Chairs Lot 
Embroidered Panel, Framed 
Turkish Stand 

3-Side Chairs lot 
7 Marguertrie Table 

Mahogany Side Chair 
Mossoul Rug 

Pair Table Lamps — Glass 
Shades 

Pr. Iron Andirons 
Serabend Runner 
Shirvan Rug Bad Shape 
Tabriz Rug 
Long Mantel Mirror 


Metal Card Receiver 
Large Metal Clock 
Pair China Table Lamps, 
one as is 
Buhl Secretary 
Low Chiffonier 
Muffin Standi, Broken 
Double R. E. Bed & Box- 
Springs 
Side Table 
Small Mirror 
Night Stand 
2-Part Hair Mattress 
Roman Seat 
Work Table 
Rug 

Marquertrie Table 
Green Stool 
Mossoul Rug 
Three Fold Screen 
Screen 

Pair Brass Andirons 
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Victorian Sofa, as is 
Large India Rug, bad shape 
Broken Mahogany Chair 
Fereghan Rug 
Side Table 

Broken Lyre Back Chair 

Oval Mirror 

Double Mattress 

Small Desk 

Round Stand 

Screen 

Large B. & W. Vase, as is 
Carved Oak Chair 
Bokhara Rug 
Senna Rug, Badly worn 
Pair Brass and Irons, as is 
Tabourette 

Marguertrie Arm Chair 
Walnut Side Chair 
Pair Brass Andirons 
Fire Screen 
Brass Fender 
4-Black Oak Side Chairs 
Victorian Arm Chair & Side 
Chair lot 

Single Box Springs & I- 
Spring 
Arm Rocker 
Gothic Chair 
Dress Table 

2-Broken Dining Chairs lot 
Broken Gothic Chair & Stool 
Folding Table & D. L. Iron 
Stand 

D. L. Sewing Table 
Kurdistan Rug 

2- Fold Table lot 

3- Piece Clock Set 

Green Decorated D. L. Table 
Folding Table 
Folding Table 
Glass Vase 


Cabistan Rug 

Domestic Rug 

Inlaid Tabourette 

Bronze Table Lamp & Shade 

Green Decorated Table 

Buhl Library Table I 

Recept. Chair | 

Folding Table 

Gilt Frame Mirror 

End Bed ! 

Spring 

Mossoul Rug I 

Chinese Vase & Cover ; 

Pair Brass Candle Sticks 
Table Lamp & Shade i 
3-Table Lamps Bronze 
Table Lamp 
Center Table | 

Buhl Cabinet, no Marlile 
Large Chinese Vase 
Black Oak Side Chair | 
Bureau Brass ! 

Shovel & Tongs & Stand 
Kermanshal Rug, Ap|)rox 

8' X icy I 

Tabriz Rug 4' x 6' ; 

Lacquar Sewing StancJ 
Gilt Frame Mirror 
Green Decorated Mirror 
Inlaid Frame Mirror | 
Marble Bust 
2-Dining Chairs lot 
Mahogany Library Table 
Fender 

Fire Set & Stand | 
Gothic Chair 
2-Wom Oriental Rug^ 

Blue & Gold Mirror | 

Pair Brass Andirons | 

Gilt Mirror—(2) 

Library Table 


I 

1 

I 


I 


I 
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8 Memoranda 

APRIL 15—1985. 

Rule to Show Cause for Preliminary Injunction—issued. 


APRIL 18—1935. 

Order for Preliminary Injunction—^filed. 


APRIL 20—1935. 

Injunction Bond ($1000) approved and filed. 


Anstver of the Palais Royal, Inc. 

' Filed May 3 1935 

The defendant, Palais Royal, Inc., a corporation, by pro¬ 
testation, not confessing or admitting as true any or all of 
the various matters and things averred in complainants’ 
bill, for answer to so much and such parts thereof as it is 
advised it is necessary and material for it to answer, makes 
answer and says: 

1. Answering paragraph one of said bill, defendant has no 
knowledge of the allegations therein contained, and there¬ 
fore can neither admit nor deny the same, but if such al¬ 
legations are material to its interests, it demands strict 
proof thereof. 

2. Answering paragraph two of said bill, this defendant 
admits the allegations therein contained. 

3. Answering paragraph three of said bill, this defen¬ 
dant admits that the plaintiff, Daisy B. Calhoun, is the judg¬ 
ment debtor against whom a writ of fieri facias was direc¬ 
ted. It is without knowledge as to the remaining allegations 
of said paragraph and therefore can neither admit nor deny 
the same, but if such allegations are material to its interests, 
it demands strict proof thereof. 

4. Answering paragraph 4 of said bill, this defen-r 
9 dant on information and belief, admits the allegations 
thereof. 
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I 

5 and 6. Answering paragraphs five and six of said bill, 
this defendant admits the allegations therein containei 

7 and 8. Answering paragraphs seven and eight of said 
bill, this defendant is without knowledge as to the aUega- 
tions therein contained, and therefore can neither admit nor 
deny the same, but if such allegations are material to its in¬ 
terests, it demands strict proof thereof. 

9. .Amswering paragraph nine of said bill, this defehdant 
denies the allegations therein contained. I 

10 and 11. Answering paragraphs 10 and 11 of sai^ bill, 
this defendant is without knowledge as to the allegations 
therein contained, and therefore can neither admit nor deny 
the same, but if such allegations are material to its interests, 
it demands strict proof thereof. 

12. Answering paragraph twelve of said bill, this 

dant admits the allegations therein contained. , 

13. Answering paragraph thirteen of said bill, this de¬ 


fendant admits that John B. Colpoys, 


United States! Mar¬ 


shal in and for the District of Columbia, by and through 


his duly authorized Deputy, did seize, among other things, 
the property set forth in Exhibit A attached to said original 
bill, but denies that said property so set forth in Exhibit A 
had been or is a portion of the estate of Andrew Simonds. 

14. Answering paragraph fourteen of said bill, this de¬ 
fendant admits the allegations therein contained. i 
15 and 16. Answering paragraphs fifteen and sixteen of 
said bill, this defendant is advised by counsel that I para¬ 
graphs 15 and 16 set forth conclusions of law, to which it 
is not required to make answer. I 

10 Further answering said bill, this defendant iavers 


and says as follows: 

That on, to wit, the 31st day of January, 1935, it recovered 
a judgment in the Municipal Court of the District of Colum¬ 
bia against the defendant, Daisy B. Calhoun, and het hus¬ 
band, C. C. Calhoun, for the sum of $994.97, with interest 
thereon from the 24th day of August, 1932, in a suit Is^own 
and numbered as Palais Royal, Inc., plaintiff, vs. Daisy B. 
Calhoun and C. C. Calhoun, No. A-10505; that thereafter a 
writ of fieri facias was issued out of said cause, directing 


United States Marshal to seize the personal property pf the 
defendant, Daisy B. Calhoun, to satisfy the judgment of 


this defendant against her. 
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That the said defendant, John B Colpoys, United States 
Marshal in and for the District of Columbia, by and through 
his duly authorized Deputy, did seize certain property more 
particularly set out and appraised in the return of the Mar¬ 
shal file in the said cause No. A-10505, in the Municipal 
Court of the District of Columbia; that included in said 
property levied upon and seized by the said Marshal are all 
of the items set forth in Exhibit A attached to the original 
bill herein. 

That subsequent to the levy upon and seizure of said 
property by the United States Marshal, acting pursuant to 
the writ of fieri facias issued in said cause No. A-10505, the 
defendant, Margaret S. Waring, on to wit, the 14th day of 
February, 1935, notified the said United States Marshal that 
in accordance with the Act of March 3, 1901, 31 Stat. 1194, 
Title 18, Chapter 5, Sec. 234, Code of Laws for the District 
of Columbia, that she claimed a right of property in the 
major portion of the property seized and held by said Mar¬ 
shal in the said proceedings of Palais Royal, Inc. vs. C. C. 
Calhoun and Daisy B. Calhoun, No. A-10505, Municipal 
Court of the District of Columbia. 

11 That thereafter the said United States Marshal for 
the District of Columbia notified this defendant of the 

claim of the said Margaret S. Waring to the above property 
and proceedings were thereupon had, entitled Margaret S. 
Waring vs. The Palais Royal, Inc., No. 303827, in the Munic¬ 
ipal Court of the District of Columbia for the purpose of 
trying the title of the said Margaret S. Waring in and to 
the said personal property so attached and seized by the 
said Marshal, all of said items on Exhibit A attached to the 
original bill herein being claimed by the said Margaret S. 
Waring, as will appear from the Particulars of Demand 
filed by the said Margaret S’. Waring in connection with 
her claim of title. 

That thereupon a hearing upon the merits of the claim of 
the said defendant, Margaret S. Waring, in and to, among 
other things, the items set forth in Exhibit A attached to 
said original bill, was had, and the said Margaret S. Waring 
testified upon said hearing, as did witnesses produced by 
her, that she claimed all of the furniture listed upon her 
Particulars of Demand, which included all of the furniture 
listed on Exhibit A attached to the bill herein, under and 
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by virtue of the will of her father, Andrew Simonds, as a 
remainderman, subject to a life estate in her mother, Daisy 
B. Calhoun, and that said life estate had been transferred 
to her by gift of the said Daisy B. Calhoun. That the said 
Municipal Court thereupon, on the 19th day of March, 1935, 
made a finding, and on the 26th day of March, 1935, entered 
judgment upon said finding, adjudging that certain of the 
furniture belonged to the claimant, Margaret S. "Wearing; 
that no item of said furniture having been so found t< - belong 
to said defendant, Margaret S. Waring, under and byi virtue 
of the will of Andrew Simonds, appears upon said Exhibit 
A attached to the bill herein; that said judgment re- 
12 mains in full force and effect, and no appeal i there¬ 
from has been taken. 

And this defendant further says that it is advised by 
counsel that the plaintiffs have not in and by their said bill 
made or stated such a case as entitles them to the relief 
sought or to any relief whatsoever against this defendant, 
and they claim the same benefit of this objection as ihough 
they had formally moved to dismiss the plaintiff’s bill be¬ 
cause thereof. i 

And now, having fully answered, this defendant prays 
to be hence dismissed with its proper costs. 

PALAIS EOYAL, INC. ! 

By W. F. HISEY | 

Treasurer 

COENELIUS H DOHEETY I 

TOBEINEE, GEAHAM, BEEZ & TOBEINEE 
by W. N. TOBEINEE j 

Attorneys for Defendant, | 

The Palais Royal, Inc, 

District of Columbia, ss: 

' I 

I, W. F. Hisey, being first duly sworn, on my oath do 
depose and say that I am Treasurer of The PalaisI Eoyal 
Inc., and am duly authorized to make this affidavit; that I 
have read the foregoing answer by me subscribed and know 
the contents thereof; that the matters and things therein 
stated upon my personal knowledge are true, and those 
stated upon information and belief, I believe to be tnie. 

W. F. HISEY. I 
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Subscribed and sworn to before me this 3rd day of May, 
A. D. 1935. 


(Seal) 


ELMER G DONALDSON 
Notary Public, D, C. 


13 Memoranda 

OCTOBER 7—1936. 

Appearance of Daisy B. Calhoun in proper person. 


OCTOBER 9^1936. 

Appearance of Margaret S. Waring in proper person. 


OCTOBER 28—1936. 

Hearing begun. Finding that Palais Royal may sell life 
estate of Daisy B. Calhoun. 


Answer of Margaret S. Waring and Daisy B. Calhoun, 

Piled October 29 1936 

*'••*•*•*« 

For an answer to the Bill of Complaint filed herein, your 
defendants respectively represent to this Honorable Court 
as follows: 

1—4. For an answer to Paragraphs 1 through 4, inclu¬ 
sive, your defendants say that they admit the allegations of 
said paragraphs. 

5 & 6. Your defendants are without information as to the 
allegations of Paragraphs 5 and 6, and therefore neither 
admit nor deny the same. 

7—12. For an answer to Paragraphs 7 through 12, in¬ 
clusive, your defendants say that they admit the allegations 
of said paragraphs. 

13 & 14. Your defendants are without information as to 
the allegations of Paragraphs 13 and 14, and therefore 
neither admit nor deny the same. 
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15. For an answer to Paragraph 15, your defendants say 
that they admit the allegations of said paragraph. 

WHEREFORE, your defendants say that the life 
14 estate of the defendant Daisy B. Calhoun is siibject 
to the judgment of the Palais Royal, Inc., but that 
said interest is only a life estate and your defendantl Mar¬ 
garet Waring prays the Court to protect her remainder in¬ 
terest in said property, and pass all necessary orders or 
decrees to that effect. 


MARGARET S. WARjNG 
DAISY B CALHOUN 


District of Columbia, ss: | 

Margaret S. Waring and Daisy B. Calhoun, being first 
duly sworn, on oath depose and say that they are named de¬ 
fendants in the above-entitled cause, and have read th^ fore¬ 
going answer by them subscribed and know the contents 
thereof; that those matters and things therein set forth as 
facts are true, and those set forth upon information and 
belief they believe to be true. 


MARGARET S. WARING 
DAISY B CALHOUN! 

SUBSCRIBED AND SWORN to before me this 28th day 
of October, 1936. I 

LEROY A. BRILL 

(Seal) Notary Public, D. C.\ 


Answer of C. G, Sloan & Company, Inc., a Corporation. 

! 

Filed October 29 1936 i 


« • • 


• • • • 


* 


The defendant C. G. Sloan & Company, Inc., a corpora¬ 
tion, for answer to so much of the Bill filed herein ab it is 
advised it is necessary and material for it to answer, makes 
answer and says: | 

1. That it has no knowledge concerning the allegations 
contained in Paragraphs one, two, three, four, five, $even, 
eight, nine, ten, eleven, twelve, fifteen and sixteen. 


I 






14 THE PALAIS KOYAL INC. VS. DAISY B. CALHOUN BT AL. 

/ 

15 2. That it admits that it is a corporation doing 
business in the District of Columbia and is named 

as the auctioneer to sell the property described in Exhibit 
A, made a part of the Bill of Complaint. 

3. Answering Paragraphs thirteen and fourteen of the 
said Bill of Complaint, this defendant says that it has the 
property referred to in its possession by order of John B. 
Colpoys, United States Marshal, in and for the District of 
Columbia, and that the said property was ordered to be 
sold on the 17th day of April, 1935, at ten o’clock A. M., at 
public auction by this defendant, but that the property has 
not been sold and is being held pending the order of this 
Court, and says that it has no interest in the outcome of 
this action. 

WHEREFORE, the premises considered, this defendant 
prays: 

1. That the said Bill of Complaint, in so far as it refers 
to this defendant, be dismissed. 

2. And for such other and further relief as to this Court 
may seem just and proper. 

C. G. SLOAN & COMPANY, INC., 
a corporation, 
by MARK McK. SLOAN 

District of Columbia, ss: 

Mark McK. Sloan, being first duly sworn, on oath de¬ 
poses and says that he is the President of C. G. Sloan & 
Company, Inc., named as defendant in the above entitled 
cause, and has read the foregoing answer by him subscribed, 
and that the matters and things therein set forth as of his 
personal knowledge are true and those stated upon informa¬ 
tion and belief he believes to be true. 

» 

MARK McK. SLOAN 

16 Subscribed and sworn to before me this 29" day 
of October, 1936. 


(Seal) 


H 0 THOMPSON 
Notary Public of D. C. 
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Answer of John B, Colpoys 

Filed October 30 1936 ; 

«•****•* • 


Comes now John B. Colpoys, United States Marshal in 
and for the District of Columbia, and for an answer to the 
bill of complaint heretofore filed herein says that he is one 
of the defendants in the above entitled proceeding, and be¬ 
ing an officer of the Court, submits his interests thereto, be¬ 
ing willing to abide by such orders as the Court may Imake 
herein. ! 


JOHN B. COLPOYS I 
United States Marshal 


LESLIE C GAENETT 
United States Attorney 
JOHN J WILSON 


Assistant United States Attorney ! 

Disteict of Columbia, ss: 

I, John B. Colpoys, United States Marshal in and for the 
District of Columbia, do solemnly swear that I have! read 
the foregoing answer by me subscribed and verily believe 
the statements therein made to be true. 

JOHN B. COLPOYS 


Subscribed and sworn to before me, this 30" day of Oc¬ 
tober, 1936. 


LILLIAN A. TRAMMELL 


(Seal) 


Notary Public^ D, C. 


17 Motion to Strike Part of Answer of Margaret 
S. Waring and Daisy B. Calhoun, 

Filed November 5—1936 | 

Now comes the defendant The Palais Royal, Inc., by its 
attorneys, and moves the Court to strike that part of the 
answer of Margaret S. Waring and Daisy B. Calhoun filed 
herein the 29th day of October, 1936, reading as follows : 

‘^ . . . and your defendant Margaret Waring prays the 
Court to protect her remainder interest in said property, 
and pass all necessary orders or decrees to that effect, ’ ’ 

upon the following grounds: 


I 
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1. The foregoing part of said answer sought to be 
stricken is contrary to statement of plaintiff’s counsel made 
at the opening of the hearing herein that he would prepare 
the answer of defendant Waring, which would be a formal 
answer admitting the allegations of the bill, and upon which 
the Court allowed plaintiff to proceed to a hearing. 

2. The portion of said answer so sought to be stricken 
seeks affirmative relief, injects a new issue in the case, and 
was not filed until after the hearing was concluded and the 
Court announced its finding. 

3. The said Margaret S. Waring, while nominally a de¬ 
fendant in the cause, is in fact allied in interest with the 
plaintiffs herein and the effect of her said answer so seek¬ 
ing affirmative relief is to add an additional party plaintiff 
to the cause and to make another issue not before the Court 
upon the hearing. 

CORNELIUS H DOHERTY 
WALTER N. TOBRINER 
Attorneys for Defendant^ 

The Palais Royal, Inc, 


18 Order Overruling Motion to Strike 

Filed November 5—1936 

«**•••##• 


Upon consideration of the motion of defendant Palais 
Royal Inc. filed herein the 5th day of November 1936 to 
strike part of the answer of Margaret S. Waring and Daisy 
B. Calhoun, it is by the Court this 5th day of November 
1936, 

Ordered that said motion be and the same is hereby over¬ 
ruled. 

DANIEL W. O’DONOGHUE 

Justice 


To the above order defendant Palais Royal Inc. notes an 
exception. 


DANIEL W. O’DONOGHUE 

Justice 
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Findings of Fact and Conclusions of Law \ 


Filed November 5—1936 


* • • * « • * * ' * 

This cause came on to be heard at this term oi Court 
upon the pleadings and the testimony adduced ip open 
Court, and the Court being fully advised, now makes the 
following findings of fact and conclusions of law. 


Findings of Fact 

This is a Bill to enjoin John B. Colpoys, United States 
Marshal in and for the District of Columbia, C. G. iSloane 
and Company, Inc., a corporation, and The Palais i Royal, 
Inc., a Corporation, from selling the interests of the plain¬ 
tiffs in certain furniture seized under a writ of fieri facias 
against Daisy B. Calhoun and C. C. Calhoun. The defen¬ 
dant Margaret Waring in her answer has prayed th^ Court 
to protect her remainder interest in said property, i 

During the year 1900 one Andrew Simohds, of 
19 Charleston, South Carolina, was the owner, I among 
other property, of certain furniture, located in the 
ViUa. Margherita, at Charleston, South Carolina, 'the de¬ 
fendant, Daisy B. Calhoun, was then the wife of the said 
Andrew Simonds. On May 31, 1900 there was born of the 
said marriage the defendant Margaret Simonds Waring. 
There were no other children born of the said ma|rriage. 
In November of 1905 the said Andrew Simonds departed 
this life testate leaving surviving him his widow, th^ defen¬ 
dant Daisy B. Calhoun, and one child, the defendant Mar¬ 
garet S. Waring. On the 29th day of December, 1905 the 
will of the said Andrew Simonds was admitted to probate 
in Charleston County, South Carolina. Under the terms of 
said will he left all of his property to his wife, Daisy B. 
Calhoun, for life and upon her death unto such child or 
children of the bodies of himself and wife as may be alive 
at the decease of the said Daisy B. Calhoun, the issue of 
any deceased child or children who may be alive at the de¬ 
cease of the said Daisy B. Calhoun to represent his or their 
parent and to take the share which such parent would have 
taken if alive. The said Margaret S. Waring was married 
to one Peter A. Drury, Jr. and there were born of said 
marriage, two children, the plaintiffs Peter A. Drui^, III, 
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bom July 25, 1921, and Andrew S. Drury, born April 30, 
1923. On the 15th of July, 1927, the said Margaret S. 
Waring divorced her then husband, Peter A. Drury, Jr., 
and thereafter, on the 30th day of April, 1928, married 
Charles W. Waring. There was born of this marriage one 
child, Charles W. Waring, Jr., on the 21st of October, 1929. 
All of the furniture listed in Exhibit A of the Bill of Com¬ 
plaint, with the exception of Dress Table and Double R. E. 
Bed & Box Spring is furniture which was owned by Andrew 
Simonds at the time of his death in 1905 and was part of 
his estate and left under the terms of the aforesaid will. 

Certain furniture, including that in controversy in 
20 this suit, was seized by the defendant John B. Col- 
poys under a writ of fieri facias issued out of the 
Municipal Court of the District of Columbia in law no. 
A 10505. After such seizure, the defendant Margaret S. 
Waring, in a separate proceeding filed in said Municipal 
Court, No. 303827 a claim to the said furniture and after 
a trial upon the right to said furniture she was found to be 
entitled to thirty-four articles; that these articles were 
thereafter delivered to her. 

The defendant John B. Colpoys, U. S. Marshal, after the 
seizure aforesaid, otfered for sale at public auction the said 
property so seized and taken by execution and was about 
to sell the same at the time of the institution of this pro¬ 
ceeding. 

Conclusions of Law 

The Court concludes as a matter of law from the fore¬ 
going facts. 

1. That Daisy B. Calhoun is entitled to a life interest in 
the furniture listed in Exhibit A of the Bill of Complaint, 
with the exception of Dress Table and Double R. E. Bed & 
Box Springs, with remainder over to Margaret S. Waring, 
and if she predecease said Daisy B. Calhoun, then remain¬ 
der over to the plaintiffs Peter A. Dmry, III, Andrew S. 
Drury, and Charles W. Waring, Jr. 

2. The defendants Palais Royal, Inc., a corporation, John 
B. Colpoys, U. S. Marshal, and C. G. Sloane & Company, a 
Corporation, may sell only the life interest of Daisy B. Cal¬ 
houn in and to the said furniture. 
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i 

I 

3. That although Margaret S. Waring claimed all pi the 
articles seized by virtue of the said writ of fieri facias, in¬ 
cluding those claimed in this Bill, and was awarded only 
thirty-four pieces by the Municipal Court, the denial of her 
claim as to the remainder of said articles is not res adjudi- 
cata of the right of the plaintiffs herein to assert and 
21 protect their interest in the said property claimed by 
Margaret S. Waring and denied to her by the Munic¬ 
ipal Court. I 

DANIEL W. O’DONOGHipE 

Justice 

Nov. 5—1936 i 

The defendant. The Palais Royal, Inc., a corporation 
hereby notes an exception to the finding of facts and to the 
conclusions of law, herein as contrary to the evidence;. 


DANIEL W. O’DONOGHIJE 



Justice 

1 

Final Decree for Injunction 

Filed November 5—1936 

• • * * * 

i 

i 

i 

! 

1 

i 

1 

* 


This cause came on to be heard at this term of CouH and 
it appearing from the evidence adduced that the defendants 
The Palais Royal, Inc., a corporation, C. G. SloaneiCom- 
I pany, Inc., a corporation, and John B. Colpoys, Tjnited 
States Marshal in and for the District of Columbia, did offer 
for sale and were about to sell the property described below 
under a writ of Fieri Facias issued out of the Municipal 
Court of the District of Columbia on a judgment in ifavor 
of the said Palais Royal, Inc., against Daisy B. Calhoun and 
C. C. Calhoun; and it further appearing that the said Daisy 
B. Calhoun has only a life estate in said property and that 
the plaintiffs, Peter A. Drury, III, Andrew S. Drury and 
Charles W. Waring, Jr., infants, and the defendant: Mar¬ 
garet Waring have a remainder interests in said property; 

IT IS, by the Court this 5th day of November, 1936; 

ADJUDGED, ORDERED AND DECREED that the de¬ 
fendants John B. Colpoys, The Palais Royal, Inc., a (iorpo- 



20 THE PALAIS ROYAL INC. VS. DAISY B. CALHOUN ET AL. 

ration, and C. G. Sloane Company, Inc., a corpora- 
22 tion, be and they hereby are permanently enjoined 
from selling the interests of Margaret Waring and 
Peter A. Drnry, III, Andrew S. Drury and Charles W. 
Waring, Jr., in and to the following described property: 


10 Upholstered Dining 
Chairs (8—Side and 2 
Arm) 

Hall Clock, on stairs 

2-Domestic Runners 
Hamadan Rug 9x4 
Shirvan Rug 
2-Iniaid Side Chairs lot 
Library Table (legs off) 

2- Side' Chairs Lot 
Embroidered Panel, Framed 
Turkish Stand 

3- Side Chairs lot 
Miffin Stand, Broken 
Side Table 

Small Mirror 
Night stand 
2-Part Hair Mattress 
Roman Seat 
Work Table 
Rug 

Marquertrie Table 
Green Stool 
Mossoul Rug 
Marguertrie Table 
Mahogany Side Chair 
Mossoul Rug 

Pair Table Lamps & Glass 
Shades 

Pr. Iron Andirons 
Serabend Runner 
Shirvan Rug Bad Shape 
Tabriz Rug 
Long Mantel Mirror 
Victorian Sofa, as is 


4-Black Oak Side Chairs 
Victorian Arm Chair & Side 
Chair Lot 

Single Box Springs & 

1- Spring Arm Rocker 
Gothic Chair 

2- Broken Dining Chairs lot 
Broken Gothic Chair & Stool 
Folding Table & D. L. Iron 

Stand 

D. L. Sewing Table 
Kurdistan Rug 

2- Fold Table lot 

3- Piece Clock Set 

Green Decorated D. L. Table 
Folding Table 
Folding Table 
Glass Vase 
Metal Card Receiver 
Large Metal Clock 
Pair China Table Lamps, 
one as is 
Buhl Secretary 
Low Chiffonier 
Three Fold Screen 
Screen 

Pair Brass Andirons 
Cabistan Rug 
Domestic Rug 
Inlaid Tabourette 
Bronze Table Lamp & Shade 
Green Decorated Table 
Buhl Librarv Table 
Recept. Chair 
Folding Table 
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Large India Rug, bad shape 
Broken Mahogany Chair 
Fereghan Rug 
Side Table 

Broken Lyre Back Chair 

Oval Mirror 

Double Mattress 

Small Desk 

Round Stand 

Screen 

Large B. & W. Vase, as is 
Carved Oak Chair 
Bokhara Rug 
Senna Rug, badly worn 
Pair Brass and Irons, as is 
Tabourette 

Marguertrie Arm Chair 
Walnut Side Chair 
Pair Brass Andirons 
Fire Screen 
Brass Fender 

Mahogany Library 
23 Table 
Fender 

Fire set and stand 

Gothic Chair 

2-Worn Oriental Rugs 


Gilt Frame Mirror 
End Bed 
Spring 
Mossoul Rug 
Chinese Vase & Cover 
Pair Brass Candle Sticks 
Table Lamp & Shade 
3-Table Lamps Bronze! Table 

Lamp 

Center Table 
Buhl Cabinet, no marble 
Large Chinese Vase 
Black Oak Side Chair 
Bureau Brass 
Shovel & Tongs & Stand 
Kermanshal Rug, Approx. 

S'xl(y I 


Tabriz Rug 4' x 6' 
Lacquar Sewing Stand 
Gilt Frame Mirror 
Green Decorated Mirror 
Inlaid Frame Mirror | 
Marble Bust ! 

2-Dining Chairs lot 
Blue and Gold Mirror; 
Pair Brass Andirons i 
Gilt Mirror (2) | 

Library Table. 


AND IT IS FURTHER ADJUDGED, ORDERED AND 
DECREED that the plaintiff, Charles Waring, reco'^er his 
costs from the defendant Palais Royal Company, Inc., a 
corporation. 

DANIEL W. O’DONOGEUE 

Judge, \ 


From the foregoing decree defendant Palais Royal Inc., 
notes an appeal in open Court to the United States i Court 
of Appeals for the District of Columbia. The undertaking 
for costs on such appeal is hereby fixed in the siim of 
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$100.00, or in- lieu thereof a deposit of $50.00 may be made 
to the clerk of this Court. 

DANIEL W. O’DONOGHTJE 

Justice 


Petition for Re-Hearing 

Filed November 0—1936 

• *«••*•** 

Comes now the defendant, The Palais Royal Inc., a cor¬ 
poration, by and through its attorneys, Cornelius H. Do¬ 
herty and Walter N. Tobriner, and petitions the Court for 
a re-hearing in the above entitled cause for the following 
reasons: 

It appears from the record in this case that a judgment 
was obtained against one C. C. Calhoun on the 29th day of 
October, 1934, and against Daisy B. Calhoun on the 30th 
day of January, 1935, in the sum of Nine Hundred Ninety- 
Four Dollars and Ninety-Seven Cents ($994.97), with in¬ 
terest from the 24th day of August, 1932, and on the 5th 
day of February, 1935, a fi fa was issued out of the 
24 Municipal Court, under and by virtue of which the 
United States Marshal levied on, and took into his 
possession, certain articles of furniture, and thereafter on, 
to wit, February 14, 1935, Margaret Waring, the daughter 
'of Daisy B. Calhoun, filed her petition for a trial of right 
to the property taken by the Marshal in accordance with the 
Act of March Z, 1901, 31 Stat. 1194, Title 18, Section 234 of 
the Code of Laws of the District of Columbia, and a trial of 
the right of Margaret Waring to this property was had, and 
on the 19th day of March, 1935, the Court made a finding, 
awarding to Margaret Waring certain pieces of this furni¬ 
ture and the balance of the furniture was ordered to be sold 
on the 17th day of April, 1935, and on the 15th day of April, 
1935, a bill for injunction was filed by the plaintiffs herein 
naming, among others, the United States Marshal, the judg¬ 
ment creditor, The Palais Royal Inc., and C. G. Sloan & 
Company, Inc., the company holding this merchandise under 
orders from the United States Marshal, and appended to the 
original Bill of Complaint was a list of certain articles of 
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I 

furniture, whicli was conceded to have been a part of the 
furniture taken by the United States Marshal fron^ 1740 
New Hampshire Avenue, Northwest, in the City of Wash¬ 
ington, District of Columbia, and being a part of the same 
furniture which was in the custody of the United States 
Marshal by virtue of an order or writ of the Muhicipal 
Court of the District of Columbia, and under and by ivirtue 
of which the property was offered for sale. i 

It is respectfully contended that the District Court!of the 
United States for the District of Columbia has no juris¬ 
diction over the property so taken by the United States 
Marshal under an execution issued out of the Mruicipal 
Court and that the Municipal Court has the exclusiv e| juris¬ 
diction over this property and that any one claiming any 
right or interest in and to this property, so taken un4or the 
writ of execution, should apply to the Municipal 
25 Court for a trial of their right to any interest | in the 
property, in accordance with that Section of the Code 
which is as follows, to wit: 

‘‘Trial of right to attached property.—^When personal 
property taken on execution or other process issued by the 
municipal court is claimed by a person other than the defen¬ 
dant therein, or is claimed by the defendant to be property 
exempt from execution, and such claimant shall give notice, 
in writing, to the marshal of his claim, or the defendant shall 
give notice, in writing, that the property is exempt, the mar¬ 
shal shall notify the plaintiff of such claim and return said 
notice to the court, and a trial of said right of property, or 
said question of exemption, shall be had before said court.’’ 

This Section of the Code has been passed upon in our 
Court of Appeals in the case of Bond v. Hardware Coihpany, 
15 Appeals, Page 72, which follows the case of KrippOndorf 
V. Hyde, 110 United States, 276, and in that case at Page 78 
is the following: | 

“The notice of claim of property given to the constable, 
as required, may in a certain sense, and for certain pur¬ 
poses, after the justice is notified by the constable and the 
former has entered the claim upon his docket, to bel tried, 
be regarded as a suit or action. But it clearly can pot be 
regarded as a suit that shall not be commenced before a jus¬ 
tice of the peace without first giving security for costs. Af¬ 
ter the claimant has given the notice of claim to the con- 


I 


I 
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stable the latter, being the party that can only proceed at 
his peril, then becomes the active party in bringing the 
plaintiff and claimant before the justice for the trial of the 
right of property; and until this is done and the right of 
property determined, the hands of the constable are stayed 
and the levy made by him is suspended. Hence the statute 
has provided that the constable shall notify the plaintiff of 
the claim, and also notify both plaintiff and the claimant be¬ 
fore what justice, and at what time and place a trial of the 
right of property shall be had. The statute is mainly in¬ 
tended, by summary means, to indemnify and save harmless 
the officer charged with the execution of the writ or pro¬ 
cess, and to protect the plaintiff who may direct the levy up¬ 
on or seizure of the property, and also to uphold and main¬ 
tain the power and jurisdiction of the justice, in making his 
process effective, but at the same time to avoid doing in¬ 
jury to third persons.” 

In the case of Compton v. Jesup, Circuit Court of Ap¬ 
peals decision of the Sixth Circuit, 68 Federal Ee- 
26 porter. Page 263, it rather thoroughly goes into the 
various cases covering the jurisdiction of the Courts 
first taking possession of property under an execution, and 
in that case, at Page 279, is the following: 

^‘Necessity and comity both require that where, by its of¬ 
ficers acting under color of its order or process, a court has 
taken into its custody property of any kind, another court, 
though of equal and coordinate jurisdiction, should not be 
permitted either to oust the possession of the first court, or 
in any way interfere with its complete control and disposi¬ 
tion of the property for the purpose of the cause in which 
its action has been invoked. This principle has been laid 
down by the supreme court of the United States in a long 
line of cases. ♦ ♦ * Again, every court has inherent 

equitable power to prevent its own process from working 
injustice to any one, and may entertain a petition by the ag¬ 
grieved person, either in the form of a simple motion, or by 
inter^^ention pro interesse suo in the cause in which the pro¬ 
cess issued, or by ancillary or dependent bill in equity, and 
may afford such relief as right and justice require.” 

Numerous cases are cited in the opinion and also there 
is an excerpt in Page 280 taken from the case of Krippen- 
dorf V. Hyde, which affirms and adopts the statement of 
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Mr. Justice Nelson in the case of Freeman v. Ho^e, 24 
Howard, 450, which is as follows: 

“It has been sometimes said that this statemenij was 
obiter dictum, and not to be treated as the law of the case; 
but it was, in point of fact, a substantial part of the argu¬ 
ment in support of the judgment, and, on consideration, we 
feel bound to confirm it, in substance, as logically necessary 
to it. For if we affirm, as that decision does, the exclusive 
right of the circuit court in such a case to maintain th^ cus¬ 
tody of property seized and held under its process by its 
officers, and thus to take from owners wrongfully deprived 
of possession the ordinary means of redress by suits for 
restitution in state courts, where any one may sue, without 
regard to citizenship, it is but common justice to furnish 
them with an equal and adequate remedy in the court| itself 
which maintains control of the property; and as thi^ may 
not be done by original suits, on account of the nature of the 
jurisdiction, as limited by difiFerences of citizenship, it can 
only be accomplished by the exercise of the inherent and 
equitable powers of the court in ancillary and dependent 
proceedings incidental to the cause in which the property 
is held, so as to give to the claimant from whose possession 
it has been taken the opportunity to assert and enforce his 
right.” 

27 and at Page 283 the Court has made the following 
statement: I 

“It was unnecessary to look further, for, even if the 
order under which that possession had been taken w^s ir¬ 
regular or erroneous, Gumbel v. Pitkin, Krippendorf v. 
Hyde, and Freeman v. Howe, cited above, all show that such 
possession would impose upon the court the duty| and 
would draw to it the jurisdictional power, of granting any 
relief requiring for its full measure the possession and con¬ 
trol of the property. * * * It was the actual custody of 
the premises in the federal court which excluded the I right 
of another court to entertain jurisdiction of a proceeding to 
subject the property thus removed from its control and 
disposition to a sale for the purpose of vesting a title i supe¬ 
rior to that which might be conferred by the federal cc^urt. ’ ’ 
In the case of Moses v. Hayes, 36 Appeals, 194, it was 
held that the Municipal Court is a part of the judicisil sys¬ 
tem of the District of Columbia, and that Court had 
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actual possession of the property in controversy before this 
Court and it had the exclusive jurisdiction, subject to an ap¬ 
peal, for any persons or parties that might have a claim of 
any kind concerning this property, and those persons or 
parties claiming a right should file a claim in accordance 
with the Section of the Code set forth above, as did Mar¬ 
garet Waring in this particular case. 

It is respectfully contended that this action is an original 
bill, not ancillary or dependent upon any proceedings pend¬ 
ing in this Court, which might have been proper had the 
property been taken by process or writ issued out of the law 
side of the District Court of the United States for the Dis¬ 
trict of Columbia, and if it were necessary, which it would 
not be under our practice under the Code procedure set 
forth above, a dependent bill might be filed in Equity to as¬ 
certain the actual right of persons to that property. 

To permit this Court to take jurisdiction would be to 
usurp entirely the jurisdiction of the Municipal Court to 
pass upon the action of its own oflBices, which we respect¬ 
fully submit should be left entirely in the Municipal 
28 Court, subject to the individual’s right of appeal 
from that Court. 

It is not the intention nor purpose of The Palais Royal 
Inc. to delay proceedings in this matter, for the question 
of jurisdiction may properly be raised at any time, and that 
this is clearly a case where the District Court of the United 
States for the District of Columbia, sitting as a Federal 
Court, has no authority nor jurisdiction to interfere with 
the action of the Municipal Court of the District of Colum¬ 
bia. 

The petitioner, therefore, respectfully prays that a re¬ 
hearing be granted in this case. 

CORNELIUS H. DOHERTY 

WALTER N. TOBRINER 
Attorneys for The Palais Royal Inc. 

A ( 3 opy of the foregoing Petition sent by mail this 9th 
day of November, 1936. 

CORNELIUS H. DOHERTY 
Attorney for Palais Royal Inc. 
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Memoranda \ 

, i 

November 30 - 1936. 

$50 deposit in lien of Bond on Appeal. i 

Petition for Rehearing Denied. Order to Follow. 

j 

Decree Denying Petition for Rehearing | 

Filed December 1 1936 i 

i 

«*#«•*««« I 

Upon consideration of the Petition for Rehearing filed 
herein by the defendant The Palais Royal, Inc., a cotpora- 
tion, and the Answer thereto filed by the plaintiffs ill said 
canse, and upon further consideration of the oral argu¬ 
ments in support of said Petition and Answei|, pre- 
29 sented by counsel in open Court, 

IT IS, this 1st day of December, 1936, 
ADJUDGED, ORDERED and DECREED, | 

That the Petition for Rehearing filed herein be aid the 
same is hereby denied. j 

DANIEL W. O’DONOGHUE 

Justice, 


Memorandum \ 

December 22 -1936. | 

Statement of Evidence and Notice—^filed. 

i 

_ I 

i 

I 

Motion To Strike Statement of Evidence \ 

Filed December 29 1936 | 

* ♦ • ♦ • # * • ♦! 

Come now the plaintiff in the above-entitled cause and 
move this Court to strike the Statement of Evidence filed 
herein by the defendant Palais Royal, Inc., and for reasons 
therefor say: 

1. That said statement was filed after the time fi±ed by 
the rules of this Court and the United States Court of Ap¬ 
peals for the District of Columbia. I 
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2. And for such other and further reasons as will he pre¬ 
sented at the hearing hereof. 

MAEK P. FRIEDLANDER 
' ROBERT I. SILVERMAJNT 

Attorneys for Plaintiffs 


30 Order Striking Statement of Evidence 

Filed January 13 1937 

Upon consideration of the Motion to Strike the Statement 
of Evidence filed herein and the arguments of counsel had 
thereon, 

It is, this 13th day of January, 1937, 

ORDERED, That the statement of evidence filed herein 
be and the same is hereby stricken from the record. 

DANIEL W. O’DONOGHUE 

Justice 

The; defendant. The Palais Royal, Inc, notes an excep¬ 
tion to the above order—Exception allowed. 

DANIEL W. O’DONOGHUE 

Justice 


Assignment of Errors 
Filed January 15 1937 

• ••••##• 

1. The Court erred in striking the Statement of Evidence. 

2. The Court erred in granting a final decree for injunc¬ 
tion. 

3. The Court erred in holding that it had jurisdiction to 
interfere with the disposition of property in the possession 
of proper officers of another Court. 

4. The Court erred in allowing the defendant, Margaret 
Waring, to file an answer claiming an interest in the prop¬ 
erty attached, after a hearing on the merits. 

5. The Court erred in not striking so much of the joint 
answer of Margaret Waring and Daisy B. Calhoun as 
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I 

i 

i 

31 sought affirmative relief on behalf of the said Mar¬ 
garet Waring. 

6. The Court erred in overruling defendants ’ motion filed 

November 5,1936, to strike part of the joint answer of Mar¬ 
garet Waring and Daisy B. Calhoun. I 

7. The Court erred in holding defendant, Margare^: War¬ 
ing, had any interest in the property attached. 

8. The Court erred in granting a final decree for an in¬ 
junction in favor of the said Margaret Waring. 

COENELIUS H DOHEI^TY 
WALTER TOBRINER | 
Attorneys for Defenda/rUs. 

Service of Assignment of errors acknowledged this 15th 
day of Jan 1937 

MARK P FRIEDLANDER 
Attorney for Pltf. 


Designation of Record 
Filed December 111936 


The defendant. Palais Royal, Inc., having perfected an 
appeal herein to the United States Court of Appeals ifor the 
District of Columbia, hereby requests the Clerk of the Court 
to prepare a transcript of the record on appeal, including 
therein the following papers and proceedings: | 

1. Original bill for injunction, with Exhibit A attached, 

filed April 15, 1935. I 

2. Memorandum of issuance of rule to show cause for 


preliminary injunction. i 

3. Memorandum of preliminary injunction granted April 
18, 1935, injunction bond, penalty $1,000.00, filed uiid ap¬ 
proved April 20, 1935. | 

4. Answer of the defendant. Palais Royal, Inc., to 
32 Bill of Complaint and Rule to Show cause, ffied May 
3, 1935. I 

5. Memorandum, appearance defendant, Daisy B. Cal¬ 
houn, in proper person, October 6, 1936. | 

6. Memorandum, appearance defendant, Margaret S. 
Waring, in proper person, October 9, 1936. 
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7. Memorandum final hearing, begun and concluded Oc¬ 
tober 28,1936. 

8. Joint answer of Daisy B. Calhoun and Margaret S. 
Waring, filed October 29, 1936. 

9. Answer of defendant, C. G. Sloan & Company, Inc., 
filed October 29, 1936. 

10. Answer of defendant, John B. Colpoys, filed October 
30,1936. 

11. Motion to strike part of answer of Daisy B. Calhoun 
and Margaret S. Waring, filed November 5, 1936. 

12. Order overruling motion to strike part of foregoing 
answer, filed November 5, 1936. 

13. Order granting injunction, showing notation on ap¬ 
peal in open court and affixing cost bond, filed November 5, 
1936. 

14. Findings of Fact and Conclusions of Law 

15. Petition for rehearing, filed November 9, 1936. 

16. Memorandum of deposit by defendant. Palais Koyal, 
Inc., of $50.00 cash, in lieu of undertaking on appeal, No¬ 
vember 30, 1936. 

17. Order denying petition for rehearing, filed December 
1, 1936. 

18. Statement of Evidence. 

19. Assignment of Errors 

20. This designation. 

COKNELrCJS H DOHERTY 

TOBRINER, GRAHAM, BREZ & TOBRINER 

By WALTER N. TOBRINER 

Attorneys for Appellant, Palais Boyal, Inc, 

33 Service of the foregoing Designation of Record ac¬ 

knowledged this 10 day of December, A. D., 1936. 

MARK FRIEDLANDER 
Attorney for Appellees, 

Additional Designation of Record 
Filed January 15 1937 

• ••••••• 

The defendant. Palais Royal, Inc., having perfected an 
appeal herein to the United States Court of Appeals for the 
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i 

District of Columbia, hereby requests the Clerk of the Court 
to prepare the transcript of the record on appeal, ihclud- 
ing therein the following papers and proceedings in I addi¬ 
tion to those heretofore designated: 

1. Minute entry of November 30, 1936, showing argu¬ 
ment and decision overruling motion for rehearing. | 

2. Memorandum statement of evidence filed December 22, 

1936. I 

3. Motion to strike statement of evidence, filed December 
29, 1936. 

4. Order passed January 13, 1937, striking statement of 

COENELITJS W DOHEETY 

WALTEE TOBEINEE 
Attorneys for Defendants 

I 

Service of the foregoing Additional Designation of Rec¬ 
ord acknowledged this 15 day of January, 1937. | 

ROBERT I SILVERMAN! 

MARK P FRIEDLANDER 
Attorneys for Plaintiffs. \ 


34 District Court of the United States for the 

District of Columbia 
United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 33, both in¬ 
clusive, to be a true and correct transcript of the recofd, ac¬ 
cording to directions of counsel herein filed, copies of which 
are made part of this transcript, in cause No. 58^11 in 
Equity, wherein Peter A. Drury, III, et al are Plaintiffs and 
The Palais Royal Inc., a corporation, et al are Defendants, 
as the same remains upon the files and of record in said 
Court. ! 

In Testimony Whereof, I hereunto subscribe my 'name 
and affix the seal of said Court, at the City of Washiijigtoii, 
in said District, this 22nd day of January, 1937. 

C. E. STEWART] 

Clerk. 


(Seal) 
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Endorsed on cover: No. 6907. The Palais Royal, 
Inc., a corporation. Appellant, vs. Daisy B. Calhoun, Mar¬ 
garet Waring, Peter A. Drury III, etc. et al. United States 
Court of Appeals for the District of Columbia Piled Feb 
6—1937 Moncure Burke, Clerk. 
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Endorsed on cover: No. 6907. The Palais Royal, 
Inc., a corporation. Appellant, vs. Daisy B. Calhoun, Mar¬ 
garet Waring, Peter A. Drury III, etc. et al. United States 
Court of Appeals for the District of Columbia Filed Feb 
6—1937 Moncure Burke, Clerk. 
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Palais Royal, Inc., a Corporation, Appellantj 

V. 

Daisy B. Calhoun, Margaret Waring, Peter A. Drury, 
III, Andrew S. Drury, Charles W. Waring, Jr., 
Infants, by tbeir next friend, Charles W. Waring, 
and Charles W. Waring, Appellees, 


BRIEF FOR APPELLANT. 


Cornelius H. Doherty, 
Walter N. Tobriner, 

Attorneys for Appellant. 


Ps£ss or Btcon S. As>xhs, Washutotov. D. 0. 










IN THE 


Court ot ^Ippeal^ 

FOR THE DISTRICT OF COLUMBIA. 

Januaby Teem, 1937. I 


No. 6907. I 

i 

_ i 

I 

Palais Royal, Inc., a Corporation, Appellant, 

V. 

Daisy B. Calhoun, Mabgaeet Waring, Peter A. DiauBY, 
in, Andrew S. Drury, Charles W. Waring, Jr., 
Infants, by their next friend, Charles W. Waring, 

and Charles W. Waring, Appellees, \ 

\ 

I 

i 


BRIEF FOB APPEIJ.ANT. 

i 


STATEMENT OF CASE. 

This is an appeal from a final decree of the District 
Court of the United States for the District of Colum¬ 
bia (R. p. 19) enjoining the appellant and the United 
States Marshal for the District of Columbia and his 
agents from selling the interest of the defendant Mar¬ 
garet S. Waring and the infant plaintiffs in certain 
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personal property levied upon by tbe said Marshal un¬ 
der a writ of execution issued out of the Municipal 
Court of the District of Columbia on a judgment ob¬ 
tained by the appellant herein against defendant Daisy 
B. Calhoun. 

As disclosed by the pleadings and found by the court, 
on January 31, 1935, appellant obtained a judgment 
against the defendant Daisy B. Calhoun in the Munici¬ 
pal Court of the District of Columbia (R. p. 4,18) upon 
which judgment, a writ of fi. fa. issued directing the 
United States Marshal to levy upon the property of the 
defendant Daisy B. Calhoun. Subsequent to the levy 
and prior to the advertised sale thereunder (R. p. 4, 
18) the defendant Margaret S. Waring in a separate 
proceeding No. 303,827 filed in said Municipal Court, 
under Title 18, Chapter 5 of Section 34 of the Code of 
Law for the District of Columbia, a claim to the furni¬ 
ture so levied upon and a trial was thereupon had in 
the Municipal Court, resulting in a judgment in her 
favor for thirty-four articles of the furniture so at¬ 
tached, which were thereafter delivered to her. On 
the 15th day of April, 1935, two days prior to the date 
of the sale advertised by the Marshal under the writ 
of fi. fa. and subsequent to the termination of the pro¬ 
ceedings begun by Margaret Waring in the Municipal 
Court respecting her claim to the property levied upon, 
the bill in the instant case was filed by the infant plain¬ 
tiffs through their next friend. This bill named as 
parties defendant the appellant herein, C. O. Sloane & 
Co., conducting the sale for the United States Marshal, 
the United States Marshal, and the individual defen¬ 
dants, Daisy B. Calhoun, judgment debtor in the Mu¬ 
nicipal Court, and Margaret Waring, the latter two 
being referred to in the bill as nominal defendants. 
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In substance the bill alleged that one Andrew! Si- 
monds died in South Carolina in 1905, leaving suiMv- 
ing him his widow, now the defendant Daisy B. Cal¬ 
houn, and one child, now the defendant Margaret S. 
Waring; that decedent Simonds left a last will ad^t- 
ted to probate, which disposed of all the real and per¬ 
sonal estate of the said Simonds to the defendant Daisy 
B. Calhoun for life, and upon her death to the defen¬ 
dant Margaret S. Waring if she then be alive, but in 
the event of her decease prior to her mother ^s, the|i to 
the children of Margaret S. Waring; that the said 
Daisy B. Calhoun was nominated and qualified as ex¬ 
ecutrix under the will; that the infant plaintiffs 'W'ere 
the children of Margaret Waring and that the fubmi- 
ture sought to be sold under the writ of fi. fa. out of 
the Municipal Court was furniture belonging to | the 
deceased Andrew Simonds and as such subject to | the 
provisions of his will; that by reason of the prospec¬ 
tive sale thereof by the Marshal plaintiffs’ possibdity 
of coming into possession of said property would be 
destroyed. The bill thereupon prayed, among other 
things, that a preliminary injunction restraining the 
sale be issued; that upon final hearing defendant^ be 
enjoined from offering said personal property for sale. 
Attached to the bill was an exhibit listing the property 
so seized, in which the plaintiffs claimed to have the 
foregoing interest. | 

This appellant answered under oath denying that 
the property in question passed under the will of An¬ 
drew Simonds, and further setting up in substance 
that such a claim had been adjudicated in the proceed¬ 
ings instituted by Margaret Waring in the Municipal 
Court, and claimed as a matter of law at the subsequent 
trial that the judgment in the Municipal Court in | the 
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trial right of property proceeding was conclusive on 
the plaintiffs. Appellant also appended to its answer 
a motion to dismiss, as allowed nnder local Eqnity 
Rule 28. 

Upon a hearing, the trial court found that the arti¬ 
cles of furniture in question (with certain exceptions 
not here material) belonged to the estate of the dece¬ 
dent Simonds and passed under his will; that the de¬ 
fendant Daisy B. Calhoun was entitled to a life inter¬ 
est therein, and defendant Margaret S. Waring entitled 
to a remainder, and that if the said Margaret Waring 
predeceased the defendant Calhoun the infant plain¬ 
tiffs were entitled; that this appellant, the Marshal and 
the auctioneer were entitled to sell under the writ of 
fi. fa. only the interest of the defendant Daisy B. Cal¬ 
houn ; that the proceeding in the Municipal Court insti¬ 
tuted by Margaret S. Waring was not res ad judicata 
of the right of plaintiffs to assert and protect their 
interests in the said property claimed by her and de¬ 
nied to her by the Municipal Court. 

To the foregoing findings appellant Palais Royal 
noted an exception (R. p. 19). Upon said findings the 
final decree for injunction was issued, from which this 
appeal is taken. A petition for rehearing was denied 
by the Court. (R. p. 27.) 

PRELIMINARY STATEMENT. 

The statement of evidence containing the testimony 
at the hearing upon the merits herein was stricken by 
the lower court from the record (R. p. 28). Inasmuch 
as appellant is of the opinion that the propriety of the 
lower court’s action in that respect cannot be raised 
on this appeal, appellant relies upon the assignments 
of error numbers two to eight. Numbers two and three 
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will be grouped together for the purpose of argunieut, 
and numbers four to eight, both inclusive, inasnauch 
as they relate to the same point, will also be consid¬ 
ered as an entirety. 


ARGUMENT. 

I. The Lower Court Had No Jurisdiction to Resljrain 
the Enforcement of An Execution Issuing Out of 
the Municipal Court. 

The Municipal Court, being a court of record, totally 
independent of the District Court of the United Spates 
for the District of Columbia, and over which said |Dis- 
trict Court by statute or otherwise has no supervijsory 
or appellate powers, the action of the lower court in 
the instant case, amounted to an interference with,; and 
restraint upon, the jurisdiction of an independent 
tribunal. I 

While it is true that the Municipal Court ‘4s a'part 
of the judicial system of the District of Columbia’’, 


TV. B. Moses S Sons v. Hayes, 36 App. D. C. 
194 (1911), I 

I 

nevertheless by Title 18, Chapter 5, Section 19$, its 
jurisdiction is exclusive in cases involving, with: cer¬ 
tain exceptions not here material, debts or dan^ages 
not in excess of $1,000.00. It occupies the same jrela- 
tion to the Courts of the District that a Justice of the 
Peace Court does to the courts of a State. 

i 

Harding v. Wescott, 45 App. D. C. 533 (1917). 

! 

It is authorized by Title 18, Chapter 5, Sectiop 214, 
D. C. Code, to issue writs of execution in aU cases in 


I 
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which it is authorized to render judgment. By Sec¬ 
tions 234, 235 and 236 of the same title and chapter, the 
Municipal Court is given jurisdiction to ascertain and 
determine claims of third parties, other than the de¬ 
fendant in execution, to personal property taken under 
execution and is further authorized to release to the 
claimant property so levied upon if it appear to be¬ 
long to him. 

The Supreme Court of the United States has, in a 
long line of decisions, affirmed and reaffirmed the prin¬ 
ciple that property in the custody of an officer of one 
court under valid process is not subject to control or 
interference by order of another court, even though 
said latter court be of superior or equal jurisdiction. 

The following quotations are taken from Central 
National Bank v. Stevens, 169 U. S. 432: 

‘‘It is a doctrine of law too long established to 
require a citation of authorities, that, where a 
court has jurisdiction, it has a right to decide every 
' question which occurs in the cause, and whether its 
decision be correct or otherwise, its judgment, till 
reversed, is regarded as binding in every other 
court; and that, where the jurisdiction of a court 
and the right of a plaintiff to prosecute his suit in 
it, have once attached, that right cannot be ar¬ 
rested or taken away by proceedings in another 
court. These rules have their foundation, not 
merely in comity, but on necessity. For if one may 
' enjoin, the other may retort by injunction, and 
thus the parties be without remedy; being liable 
to a process for contempt in one if they dare to 
proceed in the other. Neither can one take prop¬ 
erty from the custody of the other by replevin or 
any other process, for this would produce a con¬ 
flict extremely embarrassing to the administration 
of justice.’’ 
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But it has been frequently determined by| this 
court that the jurisdiction of a court is not ex¬ 
hausted by the rendition of the judgment, but| con¬ 
tinues until the judgment shall be satisfied. Thus 
it was said in Riggs v. Johnson County, 6 Walb 166, 
that ‘process subsequent to judgment, is as essen¬ 
tial to jurisdiction as process antecedent, else the 
judicial power would be incomplete and entirely 
inadequate to the purposes for which it was I con¬ 
ferred by the Constitution. ’ And in Amy v. Sijiper- 
visors, 11 Wall, 136, it was said: ‘The two sets of 
tribunals—state and national—are as independent 
as they are separate. Neither can impede or ar¬ 
rest any action the other may take, within thej lim¬ 
its of its jurisdiction, for the satisfaction of its 
judgment and decrees.’ i 

‘An execution is the end of the law. It gives 
the successful party the fruits of his judgment.’ 
United States v. Nourse, 9 Pet. 8, 28. But it is 
scarcely necessary to quote authorities to show 
that to deprive a court of the power to execute its 
decrees is to essentially impair its jurisdiction. 
‘Juris effectus in executione consistit.’ Co. Litt. 
289.” ! 


In Kentucky River Ha/rdwood Compa/ny vs. l^phle, 
168 Ky. 773, 182 S. W. 941, the following appears I: 

“If the execution sought to be enjoined had been 
issued on a judgment legally entered in the | Jus¬ 
tices’ Court, this action under Section 285 sppra 
should have been brought in that court. ’ ’ 

i 

Section 285 of the Code of Practice provided that in¬ 
junction to stay proceedings on a judgment be brought 
in the court entering the judgment. | 

See also: 

I 

Krippendorf vs. Hyde, 10 U. S. 276. 

Compton vs. Jessup, 68 Fed. 263; C. C. A. 6th. 
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Eawheye Ins, Co. vs. Houston, 115 Iowa 621; 89 
N. W. 29. 

Stein vs. Benedict, 83 Wis. 610; 53 N. W. 891. 

Steele vs. Bliss, 170 Mich. 175; 134 N. W. 1013. 

Flinn vs. Richardson, 15 S. W. 2iid, 941 (Mo. 
1929). 

And the matter contained in the petition for re¬ 
hearing (R. 22-26). 

The power of the Municipal Court under Section 214 
supra to issue execution unquestionably gives that 
court the right to regulate its process involved therein 
and upon application by these plaintiffs to that court, if 
the facts warranted, the Municipal Court unquestion¬ 
ably could have stayed the execution or directed its of¬ 
ficer not to sell plaintiffs ’ interest, and so to announce 
at the execution sale. The defendant Margaret Waring 
likewise could have applied for similar relief but in 
view of its previous adjudication in respect to her 
claim, it is difficult to see how any relief would have 
been grante'd her. 

Assuming, however, the District Court of the United 
States for the District of Columbia had jurisdiction to 
interfere by its injunctive power with process in the 
hands of an officer of the Municipal Court, its jurisdic¬ 
tion nevertheless should not have been exercised. No¬ 
where in the bill nor in the findings of fact supporting 
the injunction is there a determination that the goods 
or chattels which the injunction affects are of a unique 
or peculiar character or value, for which damages at 
law would be inadequate compensation if the remain¬ 
dermen were deprived of their subsequent right to pos¬ 
session. 

Ordinarily equity will not take jurisdiction for the 
sole purpose of decreeing a delivery, or enjoining the 
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sale of chattels, unless they are of a peculiar naturfe or 
value. I 

I 

Jones vs. McKenzie, 122 Fed. 390. I 

I 

I 

Nor is there in the bill any claimed or asserted indepen¬ 
dent ground of equitable jurisdiction to which the jijiris- 
diction of the court might attach in respect to enjoin¬ 
ing the sale of the chattels as merely incidental. | 

i 

II. The Lower Court Erred in Permitting the Fihng 
of an Answer in the Nature of a Cross Bill by the 
Defendant Margaret Waring Subsequent to i the 
Close of the Hearing and Its Findings, and in I Ad¬ 
judicating Her Interest in the Property Involved 
and in Enjoining Any Sale Thereof. | 

On October 9, 1936 (E. p. 12) the defendant Mar¬ 
garet S. Waring designated in the bill as a nominal 
defendant, entered her appearance in proper person. 
On October 28, 1936 (R. p. 12) the hearing was begun 
and finding made that the Palais Royal, Inc. couldl sell 
the life estate of the defendant Daisy B. Calhoun. | On 
October 29, 1936, one day thereafter, the defendants 
Margaret S. Waring and Daisy B. Calhoun filed i|heir 
answers to the bill, in which they aver (R. p. 13) Ithat 
the life estate of the defendant Daisy B. Calhoun is |sub- 
ject to the judgment of the Palais Royal, Inc., but that 
said interest is only a life estate and “yonr defendant, 
Margaret Waring, prays the court to protect her re¬ 
mainder interest in said property, and pass all neces¬ 
sary orders or decrees to that effect/^ 

Thereafter on November 5,1936, the defendant Pal¬ 
ais Royal, Inc. moved to strike the above quoted portion 
of the foregoing answer, which motion was denied'and 
an exception taken thereto. (R. p. 16) 


i 


i 

I 

I 
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Margaret S. Waring was named as a nominal defen¬ 
dant in the proceedings. The bill was filed on the 15th 
day of April, 1935. She entered her appearance there¬ 
in a 'year and a half later, and filed no answer until 
after the hearing was concluded and the finding of the 
court announced. The answer was in the nature of a 
cross bill seeking affirmative relief. The issues as made 
upon the bill and answer of the plaintifiEs and the defen¬ 
dant Palais Koyal, Inc. did not comprise the adjudica¬ 
tion of any interest of, or the granting of any relief to, 
the defendant Waring, and the effect of her said an¬ 
swer so seeking affirmative relief was to add an addi¬ 
tional party plaintiff to the cause and to make another 
issue not before the court upon the pleadings as they 
existed at the time of the hearing. 

It was said by the Supreme Court of the United 
States in Bronson v. LaCrosse and Milwaukee R. R. 
Co,, 2 Black 798, 804: 

‘‘It is proper to say that we do not approve of 
the practice of filing a cross bill after the original 
suit has been heard and its merits passed on. If 
any of the defendants in this suit wished to have 
the equities between themselves settled without in¬ 
stituting an original suit for that purpose, they 
should have applied to the court at an earlier stage 
of the litigation and not waited until the pleadings 
were perfected, proofs taken, and the cause after 
two years of delay ready for hearing.” 

CONCLUSION. 

It is respectfully urged that the lower Court was 
without jurisdiction to interfere with or control or ad¬ 
judicate any interest in property in the custody of an 
officer of the Municipal Court under valid process is¬ 
sued upon a judgment of that Court. That whatever 


! 

i 
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proceedings were necessary to ascertain and to protect 
the interest of the plaintiffs in the property about to be 
sold upon execution should properly have been had be¬ 
fore the Municipal Court, whose power to issue execu¬ 
tions necessarily involves the power to regulate |and 
control the conduct of its officers in the enforcerhent 

I 

thereof. That there were no allegations, proof^ or 
findings by the lower court that the property involved 
was of a peculiar or unique kind or value and thai no 
independent ground of equitable jurisdiction was pres¬ 
ent. That assuming the lower court had jurisdiction 
to control process of the Municipal Court, such juris¬ 
diction should therefore not have been exercised. It is 
finally urged that the determination by the lower court 
that the defendant Margaret S. Waring had an interest 
in the property about to be sold on execution and its 
protection thereof by injunction, was beyond the scope 
of the issues made by the bill and answer upon I the 
hearing of the cause. It was, therefore, error to have 
so found and decreed, and in refusing to strike that 
part of the answer of the defendant Margaret S. "VV^ar- 
ing filed subsequent to the hearing wherein she sought 

affirmative relief. I 

Respectfully submitted, | 

CoRNELTus H. Doherty, i 

_ ^ ! 

Walter N. Tobriner, 

Attorneys for Appellant, 


i 
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The Palais Boyal Inc., a Corporation, Appellant, 


Daisy B. Calhoun, Maegaeet Waelng, PETEii A. 
Druey, in, Andrew S. Drury, Charles W. War¬ 
ing, Jb., Infants by their next friend, Chaeles W. 
Waring, and Charles W. Waring. ! 


BRIEF FOR APPELLEE. 


DISPOSITION OF CASE. 

This is an appeal from a decree of the District Cbnrt 
of the United States for the District of Columbia^ sit¬ 
ting as an Equity Court, enjoining the appellant, . The 
Palais Royal Inc., the United States Marshal for the 
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District of Columbia, and C. Gr. Sloane Company, Inc., 
auctioneers, from selling the interest of the appellees, 
Peter A. Drury, III, Andrew S. Drury, and Charles W. 
Waring, Jr., Infants, and Margaret Waring, in and to 
certain personal property described in the decree, and 
upon which execution had been levied by the United 
States Marshal on a judgment of the Municipal Court 
against the defendant Daisy B. Calhoun. 

STATEMENT OF CASE. 

On January 31,1935, appellant obtained a judgment 
against the defendant Daisy B. Calhoun in the Munici¬ 
pal Court of the District of Columbia (R. p. 4,18) upon 
which judgment, a writ of fi. fa. issued directing the 
United States Marshal to levy upon the property of the 
said Daisy B. Calhoun. On the 15th day of April, 1935, 
two days prior to the date of the sale advertised by the 
Marshal under the writ of fi. fa., the bill in the instant 
case was filed by the infant plaintiffs through their next 
friend. The bill named as parties defendant the appel¬ 
lant herein. The Palais Royal Inc., C. G-. Sloane & Co., 
conducting the sale for the United States Marshal, the 
United States Marshal, and the individual defendants, 
Daisy B. Calhoun, judgment debtor in the Municipal 
Court, and Margaret Waring. 

In substance the bill alleged that one Andrew Si- 
monds died in South Carolina in 1905, leaving surviv¬ 
ing him his widow, now the defendant Daisy B. Cal¬ 
houn, and one child, now the defendant Margaret S. 
Waring; that decedent Simonds left a last will ad¬ 
mitted to probate, which disposed of all the real and 
personal estate of the said Simonds to the defendant 
Daisy B. Calhoun for life, and upon her death to the 
defendant Margaret S. Waring if she then be alive, but 



ill the event of her decease prior to her mother’s, then 
to the children of Margaret S. Waring; that the said 
Daisy B. Calhoun was nominated and qualified as exec¬ 
utrix under the will; that the infant plaintiffs were the 
children of Margaret Waring and that the furniture 
sought to be sold under the writ of fi. fa. out of |;he 
Municipal Court was furniture belonging to the de¬ 
ceased Andrew Simonds and as such subject to the pro¬ 
visions of his will; that by reason of the prospective 
sale thereof by the Marshal, plaintiffs’ possibility of 
coming into possession of said property would be de¬ 
stroyed. The bill thereupon prayed, among other 
things, that a preliminary injunction restraining the 
sale be issued; that upon final hearing defendants; be 
enjoined from offering said personal property for sale. 
Attached to the bill was an exhibit listing the property 
so seized, in which the plaintiffs claimed to have the 
foregoing interest. The defendant Palais Royal Inc. 
answered on May 3, 1935. On October 9, 1936, the 
defendant Margaret S. Waring appeared in said cause 
in proper person (R. 12). The cause came on for hear¬ 
ing on October 28,1936 (R. 12) at which time the Court 
found that the Palais Royal might sell the life estate 
of Daisy B. Calhoun (R. 12). On the following day, 
October 29, 1936, the defendants Daisy B. Calhoun, 
Margaret S. Waring, and C. G-. Sloane & Co. filed thfeir 
answers (R. 12 and 13). The defendant John B. Ciol- 
poys filed his answer on the 30th day of October, 1936 
(R. 15). Thereafter on November 5, 1936, the Court 
signed its findings of fact, conclusions of law and de¬ 
cree. The findings of fact made by the Court material 
to this appeal were that the defendant Daisy B. Cal¬ 
houn was entitled to a life interest in the the articles 
of furniture, and the defendant Margaret S. Waring 





4 


entitled to a remainder, and that if the said Margaret 
Waring predeceased the defendant Calhoun the infant 
plaintiffs were entitled; that the appellant, the Marshal 
and the auctioneer were entitled to sell under the writ 
of fi. fa. only the interest of the defendant Daisy B. 
Calhoun. Upon said findings the final decree for in¬ 
junction was issued, from which this appeal was taken. 

PRELIMINARY STATEMENT. 

Appellant raises only two questions in this appeal, 
first, the jurisdiction of the Equity Court to enjoin the 
appellant and the United States Marshal from enforc¬ 
ing the execution issued out of the Municipal Court and 
second, the propriety of the Court in allowing the de¬ 
fendant Margaret Waring to file her answer, praying 
that the Court protect her interest in the property, 
after the hearing but before the signing of the findings 
of fact and decree. 


ARGUMENT. 

I. The equity court had the power to protect the in¬ 
terests of the infant plaintiffs in the property seized by 
enjoining the appellant, the United States Marshal 
and auctioneer from selling the interests of said plain¬ 
tiffs. 

The only tribunal to which the infant plaintiffs could 
resort for a protection of their interest in the property 
is a Court of Equity. The Municipal Court is a Court 
of limited powers and jurisdiction and has only those 
powers conferred upon it by the legislature. Sec. 9, 
Code of Laws for District of Columbia, approved 
March 3, 1901, as Amended up to June 7, 1924; Mun. 
Ct. Acts approved Feb. 17,1909 (35 St. L. pt. 1, p. 623) 
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I 
1 
I 

i 

and March 3, 1921 (41 Stat. L. pt. 1, p. 1310). It cer¬ 
tainly has no general equitable jurisdiction. Sarh^a- 
taro V. CaffOj 57 App. D. C. 260. 

Appellant, in effect, claims that the infants’ rem^edy 
was plain and adequate at law and had they gone into 
the Municipal Court and claimed a right to the at¬ 
tached property under Title 18, Ch. 5, Section 234, of 
the District of Columbia Code, their interest would 
have been protected. That section reads as follows: 

Trial of Right to attached Property —^When 
personal property taken on execution or other 
process issued by the Municipal Court is claimed 
by a person other than the defendant therein *1 • * 
and such claimant shall give notice, in writing, 
to the Marshal of his claim * * * the Marshal shall 
notify the plaintiff of such claim and return ^aid 
notice to the Court, and a trial of said right of 
property =* * * shall be had before said Court. ^ 

i 

This section, however, does not give the Municipal 
Court authority to decide varying estates in the prop¬ 
erty. It was enacted to give any one claiming the right 
to possession in property attached a summary remedy 
to obtain the return of his chattels. This Court ini the 
case of Trihhy v. O'Neal, 39 App. D. C. 467, has already 
so interpreted the section. It is there said. | 

‘^Sec. 33 (Title 18, Ch. 5 Sec. 234) provides a 
summary statutory method, unknown to the dom- 
mon law, of determining the right of property and 
restoring possession thereof to the rightful owner. 
Actions under the statute, while tried and deter¬ 
mined as a separate suit from the proceeding in 
which the alleged unlawful seizure is made, are 
instituted by interplea as part of such proceed¬ 
ing. The primary object of the act is to enable 
persons unlawfully deprived of possession of prop- 


i 
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erty under process of law to regain its possession 
by pursuing a simple and speedy remedy 

This interpretation is confirmed by Section 236 of Title 
18, Ch. 5, which says: 

^‘In case the property shall appear to belong to 
the claimant * * * the property levied upon shall 
be released.” 

It is plain that the section means ‘‘released” to the 
claimant. And in order for it to be released to the 
claimant he must be entitled to its possession. Had 
plaintiffs filed a claim to the property in the Municipal 
Court, the Court would have had no alternative but to 
deny their claim for they at that time had no right to 
the possession of the furniture. See also Brown v. 
Peterson, 25 App. D. C. 359. 

In several states where similar statutes are in effect 
the Courts have likemse held that a claimant to pre¬ 
vail in an action to try the right to property must have 
the present right to possession. Ma^ Nickol v. Clark 
and Traeger, sheriff, 203 Ill. App. 342; Simon v. Olym¬ 
pic Securities Co., 226 P. 1019, 130 Wash. 247; Hamil¬ 
ton V. Mitchell, 6 Blackf. (Ind.) 131; Philbrick v. Good¬ 
win, 7 Blackf. (Ind.) 18; Allen v. Russell, 19 Texas 87; 
Sanders v. Tarrier (Texas), 271 S. W. 293. In the lat¬ 
ter case, the Court said, 

“The proceeding in a trial of the right of per¬ 
sonal property is merely a possessory action * • * ’ ’ 

See also Cameron d Barkley Co. v. Law Engle Co., 
98 Fla. 820, 124 So. 814. The Municipal Court, then, 
would have been powerless to do any more than find 
against the claimants in that proceeding. Yet the 


claimants had a valuable interest in the seized prop¬ 
erty which was about to be sold, I 

Under these circumstances, it is duty of the Eqluity 
Court, upon application of the remaindermen to| in¬ 
tervene and protect their interests. It has many times 
been decided that a remainderman will be granted re¬ 
lief by a Court of Equity when the property in wjiich 
he has an interest is being wasted by a life tenant or 
is in danger of being dissipated without regard to! the 
interests of the remainderman. In Cross v. Del Valle, 
1 Wall. 5, 17 L. Ed. 515, the Supreme Court of; the 
United States said: i 

I 

‘‘A remainderman may have a decree to protect 
the estate from waste and have it so secured by 
the trustee as to protect his estate in expectancy. 
The Court will interfere under all needful circum¬ 
stances to protect his rights * * *’’ 

In Kollock V. Wehh, 113 Ga. 762, 39 S. E. 339,i the 

i 

Court held: 

‘ ‘ The right of a contingent remainderman ♦ 
to appeal to a Court of Equity during the continu¬ 
ance of a life estate for the preservation an(^ se¬ 
curity of the property in order that it might be 
forthcoming at the termination of the life estate, 
was distinctly recognized in the case of Keaton v. 
Baggs, 53 Ga. 226.’^ 

! 

In the Keaton case, supra, where a judgment was taken 
against a life tenant and the sheriff was proceeding to 
sell the same upon execution, an injunction was issued 
upon the application of the remainderman and the sale 
restrained, the Court saying, 

I 

‘^It is very plain, from the terms of the trust 
deed, that the interest of the remainder is not sub- 
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ject to the debts of the life estate tenant, and that 
a judgment that he has allowed to go against him, 
as trustee, is an injurious and illegal appropria¬ 
tion of the interest of the remainderman to his 
(the trustee’s) private interest. The judgment 
was a devistavitj and a Court of Equity will not 

permit it to be enforced against the remainder 

• * • 


Bender v. Bender, 292 Ill. 358, Ohio Coal Co. v. Baugh- 
ettie, 240 HI. 361, Langworthy v. Chadwick, 13 Conn. 
42. 

The chief complaint of appellant is that the equity 
Court could not interfere with the jurisdiction of the 
Municipal Court, which, it says, is a “totally inde¬ 
pendent” tribunal; that the equity Court had no power 
to interfere with or control the process issued out of 
the Municipal Court. 

Ever since the historical contest between Chief Jus¬ 
tice Coke and Lord Chancellor Ellesmere in the days 
of James I it has been recognized that an equity Court 
may enjoin certain proceedings of the law courts. Not 
that an equity Court claims to be superior to Courts 
of law or that its process is directed to the law Court 
itself; but the equity Court issues its mandate to the 
parties involved and compels them to take or refrain 
from certain action in the case because it would be 
inequitable to do otherwise. Maitland, Equity (1909), 
The Macmillan Co., Pomeroy’s Eq. Juris. 4th Ed. Vol. 
4, Sec. 1360. The United States Supreme Court has 
recognized this power of Courts of Equity in any num¬ 
ber of cases. Among them are the following: Watson 
Y. ' Sulherland, 5 Wall. 74, 18 L. Ed. 580; North v. 
Peters, 138 U. S. 271, 34 L. Ed. 936; Freeland v. Wil¬ 
liams, 131 U. S. 405,33 L. Ed. 193; Johnson v. St. Louis 









etc. Ry. Co., 141 U. S. 602, 35 L. Ed. 875; Parker ei al. 
V. The Judges of the Circuit Court of Maryland, 12 
Wiieaton 561, 6 L. Ed. 729; Note to Davis v. TiLe$ton 
& Co., 12 L. Ed. 366. The Equity Court may restyain 
its own suitors proceeding on the law' side of the Court. 
A fortiori it may restrain them from proceeding in an 
inferior Court and one over which the Equity Cburt 
has supervisory jurisdiction. U. S. v. West, 34 App. 
D. C. 12. 

It is true, as contended by appellant, that property 
in the custody of an officer of one Court under vhlid 
process will generally not be subject to interference 
by order of another Court. But this applies to cases 
where the property is in the custody of a Court of one 
jurisdiction and is sought to be interfered with by i the 
Court of another jurisdiction. For example, a Cpurt 
in New York will not generally attempt to interfere 
with the possession of property taken under process 
in the State of Pennsylvania, or a Court in one County 
will not attempt to interfere with property taken |un- 
der process of a Court in another County. 

‘^The principle is essential to the proper and 
orderly administration of the laws; and while; its 
observance might be required on the grounds of 
judicial comity and courtesy, it does not rest upon 
such considerations exclusively, but is enforced to 
prevent unseemly, expensive and dangerous con¬ 
flicts of jurisdiction and process. If interference 
may come from one side, it may from the other 
also, and what is done may be reciprocated | in¬ 
definitely.” 7 E. C. L. 1067. I 

i 

The cases cited by appellant in its brief have to| do 
with the foregoing principle. In the case of Central 
National Bank v. Stevens, 169 U. S. 432, 42 L. Ed. ^07, 
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which is quoted at length by appellant, the United 
States Supreme Court held that it was error for the 
Supreme Court of New York to restrain complainants 
in a suit in a Federal Court from proceeding with a 
sale under a final decree of that Court, and from en¬ 
forcing other remedies adjudged them by a decree. 

In the case of Freeman v. Howe, 24 How. 450-461, 
referred to in the Petition for Rehearing, p. 25, which 
is part of appellants brief (R. 8), the question involved 
was the right of a state Court to replevy chattels in the 
custody of a Federal Court. This was held to be im¬ 
proper. 

The case of Kentucky River Hardwood Co, v. Noble, 
168 Ky. 773,182 S. W. 941, appears to be directly con¬ 
trary to the position taken by appellant. The suit was 
brought to enjoin a constable from levying on a judg¬ 
ment claimed to be void. A section of the Kentucky 
Code provided that an injunction to stay proceedings 
on a judgment be brought in the Court entering the 
judgment. The Court said, ‘‘The rule is well settled 
that proceedings under a void judgment may be en¬ 
joined in any Court of competent jurisdiction and not 
merely in the Court rendering the judgment.” To the 
same effect is the case of Hawkeye Ins, Co, v. Houston, 
115 Iowa 621, 89 N. W. 29, cited by appellant. 

The case of Stein v. Benedict, 83 Wis. 610, 53 N. W. 
891, says, “It is well settled that one circuit Court of 
this State will not restrain the collection or enforce¬ 
ment of a judgment rendered in another Circuit Court 
of the State.” 

It is impossible to see how the case of Steele v. Bliss, 
170 Mich. 175, 134 N. W. 1013, cited on page 8 of ap¬ 
pellant’s brief is at all helpful to it for in that case the 
equity Court went so far as to enjoin the enforcement 




of the process issued by another Circuit Court of I the 
State. 

In none of the cases cited by appellant is there ^y 
authority whatsoever indicating that an equity Court 
has no power to enjoin the sale of property seized un¬ 
der process issued by an inferior Court in the same 
jurisdiction which has only limited jurisdiction ini ac¬ 
tions at law. I 

The point is made that even if it be conceded that 
the equity Court had the power to restrain the sale of 
the property taken under the process of the Munici¬ 
pal Court, still, it should not have given any relief as 
there was no allegation in the bill that the chattels were 
unique, and the infant plaintiffs could have had an ^e- 
quate remedy by suit at law for damages. But the fur¬ 
niture was left in specie under the terms of the will. 
The equity Court may certainly, where the equities of 
the case demand it, see that the terms of the will |are 
obeyed, particularly where there are infants who are 
seeking the protection of their interests. 

‘^The aid of an injunction is frequently sought 
for the purpose of preventing a threatened sale of 
one’s property under execution against a third per¬ 
son. While the authorities are not wholly uniform 
or reconcilable upon this question, the better ^ule 
and that having the clear weight of authority in 
its support undoubtedly is that, where one’s per¬ 
sonal property is taken in execution to satisfy the 
debt of another, equity may interfere for the pur¬ 
pose of retaining the property in specie, notwith¬ 
standing the remedy at law for the recovery of the 
property or of damages for its detention, '^^e 
jurisdiction is akin to that entertained by ^e 
Courts of equity to compel a performance of con¬ 
tracts in specie, and is founded upon the necessity 
i of protecting property rights where Courts of law 
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afford at best but uncertain and insufficient repara¬ 
tion in damages. . . High, A treatise on the 
law of Injunctions, 4th Ed. Vol. 1, 1905, Sec. 119. 

Again, if we admit that where one whose property, not 
unique, is taken on execution against a third person, 
must resort to a Court of law for damages, what stand¬ 
ing would these infant remaindermen have in a law 
Court to recover for a destruction of their contingent 
remainder ? What would be their damage 1 How could 
it, if any, be calculated? It might be that they would 
never be entitled to take the property because of a 
failure of the condition upon which their rights de¬ 
pended to happen. In that case there would be no dam¬ 
age at all. 

. . A contingent remainderman pending the 
contingency has no standing in a Court of law to 
recover damages for waste, being limited to his 
remedy in equity.” (21 C. J. 1011.) 

‘‘Although a contingent remainderman will not 
be allowed to recover damages for that which may 
never be his, both vested and contingent remain- 
' dermen are entitled to equitable relief whenever 
necessary to protect their interest against loss or 
injury.” (21 C. J. 1012.) 

II. There was no error in allowing the defendant 
Margaret Waring, who had previously appeared in the 
cause, to file her answer praying for a protection of her 
interest in the property, after the hearing but before 
the signing of the decree. 

Margaret Waring was a party to the suit and ap¬ 
peared in the cause in proper person before the hear¬ 
ing. The Court had jurisdiction of the property as 
well as of all the persons having an interest in the 



same, and it became its duty to pass an order secnrijag 
complete justice to all persons having any interest!in 
that property. I 

It is one of the cardinal principles of equity jurispru¬ 
dence that once having obtained jurisdiction of a case 
the Court will proceed to give such complete relief as 
the justice and the equity of the case may require; the . 
Court will do justice completely and not by halves. 
Where a Court of equity has the entire subject and the 
necessary parties before it, and has jurisdiction for qne 
purpose, it may exercise jurisdiction as to everything 
involved in the controversy. Dewing v. Perdicaries, 
96 U. S. 193, 24 L. Ed. 654; Oher v. Gallagher, 93 TJ.| S. 
199, 23 L. Ed. 829; Caldwell v. Taggart, 4 Pet. 190^ 7 
L. Ed. 828. 

It is so well settled as not to require the citation! of 
authority, that Courts of equity have broad discretion¬ 
ary powers in regulating the jSling and amending of 
pleadings in a case before it. Equity Courts have al¬ 
lowed the amendment of pleadings in a case after hear¬ 
ing and before a decree to allow the pleadings to con¬ 
form to the testimony where it is necessary to do soi to 
secure justice to the parties. Such was the case j in 
Neale v. Neale, 9 Wall. 1, 19 L. Ed. 590, wherein &e 
Court said; ! 

‘‘That the Court has this power and can, upon 
hearing the cause, if unable to do complete justice 
by reason of defective pleadings, permit amend¬ 
ments, both of bills and answers, is sustained by 
the authorities. Mitf. Ch. PI. pp. 326, 331; Stcjry 
Eq. PI. Sec. 904 and 905; Dan. Ch. Pr. & PI. pp. 
463,466; Smith v. Babcock, 3 Summ. 583; Me Artec 
V. Engart, 13 HI. 242.” 
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It is submitted that the Court fairly and correctly 
exercised its discretion in allowing the answer to be 
filed. The Court could not have been expected to sit 
by and witness a creditor sell an interest in property 
to which it had no claim. 

CONCLUSION. 

It is respectfully submitted that the decree of the 
Court below should be affirmed. 

Respectfully submitted, 

Mask P. Peiedlandee, 
RoBEET I. SrLVEEMAN, 

' Attorneys for Appellee, 
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?Bmteti States! Court of ^peals( 

FOE THE DISTRICT OF COLUMBIA 
Jantjaby Teem, 1937. 


No. 6907 


Palais Royal, Inc., a Corporation, Appella/nt, 


Daisy B. Calhoun, Mabgaeet Waring, Peter I A. 
Drury, HI, Andrew S. Drury, Charles W. War¬ 
ing, Jr., Infants, by their next friend, Charles W. 
Waring, and Charles W. Waring, Appellees. I 


REPLY BRIEF FOR APPELLANT. 


i 

I 

The appellees, in their brief, rely greatly upon | the 
theory that Section 234 of Title 18, which is as fol¬ 
lows : I 

‘ ‘ Trial of Right to Attached Property.— 
When personal property tahen on execution or 
other process issued by the Municipal Court is 
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claimed by a person other than the defendant 
therein, or is claimed by the defendant to be prop¬ 
erty exempt from execution, and such claimant 
shall give notice, in writing, to the marshal of his 
claim, or the defendant shall give notice, in writ¬ 
ing, that the property is exempt, the marshal shall 
notify the plaintiff of such claim and return said 
notice to the court, and a trial of said right of 
property, or said question of exemption, shall be 
had before said Court.” 

refers only to rights to immediate possession and that, 
therefore, the appellees could not proceed in the Mu¬ 
nicipal Court under the trial of right to the attached 
property and that they must necessarily file an equi¬ 
table action. 

The above Section of the Code refers to property 
and Bouvier describes property as follows: “The 
right and interest which a man has in lands and chat¬ 
tels to the exclusion of others” and again Bouvier 
says: “The term ‘property’ embraces every species 
of valuable right and interest, including real and per¬ 
sonal property, easements, franchises and heredita¬ 
ments”, so that a more general interpretation of this 
Section of the Code must be taken to include any right 
in property and not merely a right to possession. 

There are numerous cases where property, which is 
held under a conditional bill of sale, is taken under 
execution, and while the execution debtor is entitled to 
the possession of the property the conditional vendor 
has an interest therein which must be protected, and 
all that it is necessary for him to do is to file his notice 
of trial of right to the attached property, and produce 
evidence as to his interest therein, and the property so 
attached is sold subject to any interest that others 
might have in that particular property, and it was so 







I 
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held in the case of Higgins v. Central Cigar Stor^, 59 
Appeals, Page 9, and in the case of Stern Com'gaivg of 
Washington etc. v. Morris D. Rosenberg, 65 Washing¬ 
ton Law Reporter, Page 49, and in the case of Ddniels 
V. Solomon, 11 Appeals, Page 163. | 

In the Higgins case this Court said: 


‘‘An attachment and the levy of an execution 
or a judgment lien are not much different, and an 
attachment creditor cannot be considered as a 
bona fide purchaser. The creditor is entitled to 
the same rights as the debtor had, and to no 
more.’’ | 

I 

In the instant case the property was taken finder 
an attachment issued out of the Municipal Courts and 
Margaret Waring, laying claim to all of the attached 
property, filed a notice of trial of rights to the attached 
property, and, after a hearing, was awarded a certain 
part of the furniture and the remainder was ordered 
to be sold, and presumably must have been foun^ by 
the Court to be the property of the judgment delators. 

It is further contended by the appellees that tl^e in¬ 
terests of the infants should be protected, but it is re¬ 
spectfully submitted that the interests of the children 
named were amply protected by the appearance of 
Margaret Waring, their mother, in the Municipal 
Court and that her appearance in the Municipal Court 
was a sufficient appearance to protect any interests 
that might have existed in that property. 

In Paragraph 7 of the Bill of Complaint (R. S) the 
appellees alleged that the property was to go to the 
judgment debtor, Daisy B. Calhoun, for and dfiring 
her natural life, and, upon her death, if the defendant 
Margaret Waring was still alive then the property 
was to become hers, but if Margaret Waring prede- 
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ceased the said Daisy B. Calhoun then the property 
was to become the property of the children of the said 
Margaret Waring. There was, therefore, an estate in 
remainder vested in Margaret Waring, subject to be¬ 
ing divested by her death prior to her mother, in which 
event the property would go to the children of Mar¬ 
garet Waring, and they were, therefore, privies in es¬ 
tate. 

In the case of Miller v. Texas and Pacific Railway 
Co., 132 U. S'. 662, wherein the title to property de¬ 
pended upon the conclusiveness of a previous judg¬ 
ment setting aside a will and that the proper parties 
were before the Court, the Court said: 

* ‘ The interest of the appellants, Thomas H. Mil¬ 
ler and others, as devisees under the will, was a 
mere contingent interest, a mere executory de¬ 
vise. In such a case it is sufficient to bind the es¬ 
tate in judicial proceedings to have before the 
Court those in whom the present estate of inheri¬ 
tance is vested. ♦ ♦ * Courts of Equity have 
determined on grounds of high expediency that it 
is sufficient to bring before the Court the first ten¬ 
ant in tail in being, and if there be no tenant in 
tail in being, the first person entitled to the inheri- 
' tance, and if no such person, then the tenant for 
life.” 

In Litchfield v. Goodnow, 123 U. S., Page 551, the 
Court said: 

“We have already seen that the term privity 
denotes mutual or successive relationship to the 
same rights of property. The ground, therefore, 
upon which persons standing in this relation to 
the litigating party are bound by the proceedings 
to which he was a party is, that they are identified 
with him in interest; and whenever this identity 




is found to exist, all are alike concluded. Hdnce, 
all privies, whether in estate, in blood, or in taw, 
are estopped from litigating that which is coijclu- 
sive on him with whom they are in privity.”; 

I 

and in the case of Bigelow v. Old Bomimon Copper 
Co,, 225 U. S., Page 128, the Court said: I 

‘‘What is privity? As used when dealing '^th 
the estoppel of a judgment, privity denotes knu- 
tual or successive relationship to the same right 
of property.” I 

i 

I 

It, therefore, appears that in the proceeding of I the 
trial of the right to the attached property in the Mu¬ 
nicipal Court, which it is conceded was the same prop¬ 
erty which is in litigation in this cause, all the pai^ies 
that are parties to this cause were either named as 
parties or were represented by persons in privity with 
them, and to permit parties, after the matter had dnce 
been adjudicated in the Municipal Court, to proceed in 
an entirely different Court and to produce entirely 
different evidence, would prevent the ending of litiga¬ 
tion. 

The above cited Section of the Code gives any Iver¬ 
son, claiming any interest whatsoever, the right! to 
come in before the Municipal Court and if they are 
aggrieved in any way by the judgment of that Court 
they have the right to apply for a writ of error, as 'vi^as 
done in the Higgins and Stem Company cases above 
cited, and it is possible to assume from the pleadings 
that were filed in the Court below that the Municipal 
Court Judge found that none of the articles that were 
to be sold by the marshal had ever belonged to &e 
Estate of Andrew Simonds. ' 
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It is, therefore, respectfully submitted that it is ap¬ 
parent that the Municipal Court had primary juris¬ 
diction in this matter and that the Equity Court had 
no' jurisdiction whatever to interfere with the lawful 
process of the Municipal Court, wherein the parties 
had theretofore litigated the same matter, and further 
that the Equity Court had no jurisdiction, for the par¬ 
ties thereto had a plain, adequate and complete remedy 
at law, nothing appearing in the appellees’ Bill to the 
contrary, and that the judgment in this cause should 
be reversed. 


Respectfully submitted, 

Cornelius H. Doherty, 
Walter N. Tobriner, 
Attorneys for Appellant. 













